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'1. INTRODUCTION

This report is an examination of the legal structure

underlying state compulsory school attendance requirements and the

ly legal-an gl. policy consequences which might result from repeal
_

or amendment of the statutcs which form that structure 4though a

significant body of literatilre has accumulated during the past decade.

concerning a multitude of issues relating to the manner in which ele-

mentary and secondary education is *provided in the United States,

thare has been virtually no attention paid to the.signifiCance of

colapulsory attendance laws that system. While it is true that

some educational reformers ilave,challenged the concept of compulsory

attendance, they have frequently used the phrase loosely as being

synonyMous with publiC education and have not examined.in any,detail

the structure underlyivg that concept and the specific implications

of altering that structure.

Thit report undertakes such an exam,ination.first by revieW-

ing the histotical evolution of compulsory attendance.laws and of the

related system of laws regulating child labor, theh by.examining the

present-statutory and constitutional underpinnings of those systems

and, finally, by analyzing the principal legal and policy implications

of repNling or substantially.modifying compulsory. attendance'laws.

.Compulsory att.endance laws are examined historically from/

their theoretical foundations in the English poor laws of the six-

teenth century, through the religion-based statutes of colonial

America, which required that children be taug;Lt to read, in Order "Ito

be able to study the Bible. The,historical overview also focuses
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upon the enactment, from the midnineteenth. and into the early

twentieth centuries, of the present-da
compulsory attendance laws:

Examined in this part are the social, economic and political condi-
tions pre'valent during periods of active legislating, the develop,
ment of the belief that.education was necessary to insure the con=°

tinuation of a democratic form of government, the concern, during .

periods of increased immigration, that there be a method for in-,

suring a common background ape citizenship foAtt diverse population
and the movement to curtail abuses in'industries employing children

-during-and after the industrial revolution of the nineteenth century.
Because of the symbiotic relationship between compulsory

attendance and child labor laws,' an historical revie* of the de-
iielopment of child lahor laws is provided. This revi races the

Ahistory ofIchild labor le4islation from its roots in the British

statutes of the sixteenth century, emphasizing the movements-in
the late eighteenth and nineteenth centuries to pro4bit the/use
of child labor in industry and the parallel between the enact-,

ment of child labor laws and compulsory attendance laws. It con-
cludes with a summary of the' current status of child labor laws and
the recent trends away from some of the early restrictions.

The report then proCrides a comprehensive and systematib

comparative,analysis of all of the primary reference sections of the

Compulsory attendance statutes of each state. This., ans-o7.5is focus7s

in detail, upon the specific requireMefits impcisedby tbose statutes
upon parents, children and the -state;,the varieties of.educational.

programs.permitted by those statutes to satisfy su.ch requirementsr
And the elements of those statutes. which.setire. to prevent. circum,

8
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ioribe or encourage the future deve.lopment of alterna.Eives to

traditionally structured public schoolprograms

This review of compulsory attendance provisiOns in state

statutes is followed by an extensive analysis Of alf of the'major

cases iiathich have intert)reted those provisions. 'This analysis dis-,
/ e

cusses the circumstances.in whi.ch courts have been willing'or un-, 't
,

.. willing tb expand the 4arieties of
programs%permitted by the sta-.

,

tute/s to satisfy the.attendance recp-pirem-elit;cand, the implications/

of those state court decision; for,the 'development of future,alter-/

native 'edncational.programs:

In addition to to,e, statutory and case analysis of compul-
,

.-sory attendance provisions, the report provides an analysis of the

few ,inalogous provisions 'contained in state constitutions. Aiso
-

-reference is made to the few cases construing those provisiOns.
j

Following' the analysis of state statuteS,and constitutional
provisions and.the interpretive state case law defining-the basic

compulsor attendance reluirements, the report catalogues and exam-
,

Ines t exemptions from those requirements. This examination is

'Hidesigned to further define the dimensions of the attendance re- ,

jquirement.' ,

ii /
.

! ,s,

/

Once the basic attendance requirements are de;ined and.
/

/ analyzed, the report summarizes the system through which the re-/

/ quirements are enforced. This summary, as well

1
s all-the other

v-major parts of the report,
7

la

_contained in the

the statutes of

is supplemented comprehensive chart

appendices,

aff American

which describe specific provisions of/

/

jurisdictions.
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te.

/Because df the-importahce Of child labor laws to the mnn-
,

. .

tenance and enforcement of-the compulsory attendanc systemi, th.,

repo/ rt outlines and compares/the basic provisions ciff the child

labor laws of the fifty states, Puerto Rico and the District of. .

Columbia, noting.the specific connections between those laws and

compulsory attendance requirements. Some of thos,? .:ohnections

-are, for example, the fact that,:in a particular!jurisdiction, ;tile
,maximum compulsory school Atendance age and.thu minIMUm. age .for ,,.

. .
.

permitted full=time emplornent are .-ften the saMe; ,schoOl officials-
,

,

are reuofisible,.frequently; for adMinIStering and enforc-ing thev'
\.

requirements of child lab_ laws; x.d the requirements for work
4 . ,

during school hours or part-time after'school hours include achieve'

menthof a minimum educational level (e.g. siXth grade).
./

The next part of the report is an examination of the rely-

tionship-between the state_systems of compulsory attendance laws and

the:United States Constitution. In this part, the report focuse;

upon ,direct and indirect references toostate comPulsory atten6.anr_r,

laws in decisions of the United States'Supreme Court and in deci,lioqs
/

.

,of.the lower federal courts in areas where the Supreme.Court has
/

. not rendered a/definitive decision.. Tile purpose of tis'part is

to describe and analyze the signi-ficance, of compulsory attendancc, .

laws in yarious landmark. fedebl court decisions in .E.h.e area of,
. . "

elementary nd secondary education; and to lay the basis for a

discussion of the federal constitutional'implications.of repeal 1
c.

or amendment of those°1aws. ..

' p/ .

The final part of the report analyzes the principal legal

/
..

1 0
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...impl4Ipations of repear or amendment of compulsory,attendance laws

by reviewing the proposals fcrrepeal.or.amendment made by various,

educativonal theorists, as well. as thd/broader reform context in whiclw\ _i
7 ,

suchproposals-aremade;describir.:,the cha.nges-an the legal struc--
( ,

.

,turd which would be rewired tri,fectuate such proposals for re--,.

peal or amendment; commentiO"on the principal new legal issues

which would be rajAed by repeal or amendment; and 1..m?riarili;-ig the.
,

significance of compulsory attendance laws in the overkl debate----
--: I

. .

,----"-about the quality and viability of elementary' and secondary edu-'1

( 'cition in the-United States.... \
,--- ,

,---

,-----
. .

.

/Each chapter Of the report.containe within it:a. detailed4
..

.
.

;

,---

commentary-and a varf.ety of speoific concusións about its content,.
.. ,

..

/.The'followirig is a summary-of some of the.Principal general con,.C

3 ..

r

clus±ons we have reached:.
.

-/
'

.,. .

t 1. While thc.basic structure/of the compulsory 'attendance
a I

/ana:child labor proviSions is similar'from. state to state. the de-
'

taile of t-I,Ose provisions are substantially different so that na.7*

tionallSr4 the.compulsory
attendanceland:child.labor-laws..preint.

a dense network of laws which are not.easily susceptible to-classi-.,

,1
/°fication.

- .

. /
/

2.'1n each ilkate, the age provisions contained in the com- .
. .4.

/
,

pulsory- attendance and Child labor statutes are directly keYed %.

.

.

/to eaCh other sd that-onel
/
Aystem acts as an enforcement,mechanism

for the'.other.- This`reflects the parallel historiCal dev lopment.

of the two SYstem/s..



76-

.3. Repeal-.ot amendment of compulsory attendance laws& ,

wbuld tequire relatively minor state constiitutional and statutory°

changes. Such reppal_or amendment, for'example, would.hot require

the repeal-or amendment of laws relating to the establishment, oper-

atibn and financing of the public.schools.a

4. Repeal-af-Lcompulsory attendance laws would nbt result

t.he total-elimination ofcompulsion in the pu6lic schools, ab-. .

sent repeal of laws requ,i.ring certain courso.s to he taught, repeal

of\the rules and regulations governing the daily lives'of studeats

and e complete restructuring of the relationship of students toN
teachers and administrats.

1,5. Most state statutes compel attendance at either public

school or private school but are very ambiguous with respect to

agAowing attendance at other types of educational prdgrams. In

those few states where thes statutes have been,interpreted by

,state courts, however, the courts have generally been liberal, in

interpreting compulsory attendance laws to allow attendance att

such other tirpes of educationil programs. In general, the.compul7

sory attendance laws, them'Selves, are
.

not a major obstacle to the

deyelopment of alternative educational programs.

6. Amendmeht of"compulsory attendance.laws could serve

to peke the system of compelled attendance more flexible than it

is currently, by, for example, expanding the learning arrangements

which E,ze permitted to4satisfy the atteridarice requirement. Such,

amendment, however, to be. effective in practice-as well as'in

theory,,would require major changes im laWs.and public policy con-

cerning school finance andgovernance .so that less,affluent parents

1 2
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and children could receive public funds and thereby be able to

afford to exercise the choices provided by such amendments.

7. In general, the existence of compulsory attendance

laWs has not teen a major. inf/uenre in the decisions of the,Supreme

Court and o1. the-lower federal courts in the area of elementary

and seconda=y education, exCept in those few areas where the pro
visions of a compulsory attendance law were directly in issue.

8. The Supreme Court has taken a restrictive;view of the
/1.sc6 6 of Constitutionally-Mandated exemptions from compulsory atten

dance, by trying to limit _those exemptions to claims under the

free exercise clause of Ile first qmendment and by interpreting_

that clause in a .very restrictive manner.

9. Repeal or amendment of compulsory attendance laws would

result in the raising of new legal issues. For example, repeal

would raise the issue of whether the choice of the parent or child

is controlling in 'situations where there is a difference of opinion

between the two on whether the child should attend school.

This is.a technical report in the area of-law and educa-,

tion, written for an audience of lawyers educational scholars,

policy makers at all levels, educational professionals, parentS of

school age children and others-vitally interested in the system of

elementary and secondary education in the United States. Its

.purpose is twofold, First, it is to provide in a clear and precise

'manner, a useful presentation of the massive amount of federal

and state constitutional, statutory and case law directly relating

to compulsory school attendance. Second, its purpose.is to analyze
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and comment on this body of law in such a manner as to provide the

legal basis for an examination by the diVerse constituencies, de-

scribed aboVe, of the desirability of the reguirementof compul-

sory attendance as it is currently defined in the United States.

'NU

I)
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2.. THE ORIGIN AND DEVELOPMENT CT COMPULSORY EDUCATION

IN THE UNITED STATES

I. Introduction

Compulsory education im the United States - which is man-

dated by an elaborate system of state laws requiring attendance

at either public schools or at some other acceptable learning ar-

rangement - has its roots in English legislation of the 16th and

17th centuries.. Ameribans in the colonial and early national

periods enlarged upon these laws, adapting them to the.peculiar

needs of a rapidly-developing naton with a philosophy of equal

opportunity and individual achievement. The refinement of these.

laws into our present ul _versal c, mpulsory free educational sys-

tem took place in an evolutionary manner - with occasional re-

verses_of direction - over a period of two and a half centuries.

The English Foundations

The English "Poor Laws" of 1563 and 1601 1
provided.dthe

theoretical base for all educational legislation in colonial

Atherica.-"The earlier of the two, the Statute of Artificers

.(1563), provided for a nation7wide system of apprenticeship by

requiring a seven-year period of compulsory sexvice in husbandry

fOr all persons between the ages of twelve and sixty who were not .

otherwise employed. The Poor Laws of 1601 provided minimal main-

tenance for the poor and their children-: as well as requiring

their training in a trade: Similar apprenticeship provisions were

1Statute Artificers, 1563 5 Eliz. I, c. iv.

1 5
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encompassed in the earliest education laws in each of the colo-
nies.2 By the end of t h 16th century, the English Poor Laws
had clearly established bo. h in legal precedent and in political
discourse a number of major principles which woula shape Anglo-
American educational.legislation for the next 300 years:

1. Fostering economic independence in the individual and
developing moral character are acceptable bases for wide-ranging
legislation;

2. The state may compel ioc4i communities to.care for
their poor and unemployed residents requiring that funds for
education and training'be raised by a general tax.

3. The state may control the movements and the terms of. ,

employment of minors and of destitute adplts.

4. The state may= intervene in family life and remove.
children from the custody of parents who are unable to support them,

5. The state is the final arbiter of the type of leai:ming
conveyed to children and the uses to which that learning is put.

3

Thus :the colonists embarked in their new land with a
heritage of compulsory, publicly-enforced-training which was-
already several generations old.'

2
See,- e.g., Laws of the Province-of Pennsylvania 1683, c. CXII,and other-colonial statutes cited infri-

3A more elaborate treatment of the contribution of the earlycolonial legislation in terms of principles for later legislation,can be found in.Ensign, Forest C., Compulsory School Attendance tand,Child Labor. The Athens Press, Iowa, City, Iowa,(1921), p. 16.(hereinafter Ensign).

1 6



Colonial America

A. Early Educatonal Legislation

The first comoulsory education law in America was
enacted in 1642 in the Colony of Massachusetts Bay.4 This statute
required el parents aAd masters to provide an education both in
a trade and in the elements of reading to all children under
their care. The 1ocal selectmen were required, under penalty of
a fine, to determine whether parents and masters were teaching
their children and apprentices some'calling or trade and whether
children were being taught to read and-to understand "the prin-
ciples of religion and the capital lawes of this country. If

IS

the selectmen found that parents or masters were not fulfilling
,*

their obligations, the selectmen were required to remove the child-
ren from parental,custody and place them as apprentices with someOne
who would carry out the law. 6

This 1642 Massachusetts compulsory
education statute expanded-the principles established in the
English Poor Laws by requiring both_vocational and academic train-
ing for all classes of children, not merely the destitute. (It

should be noted that the 1642 statute made no provision for schools
or teachers. The parents or masters were the sole agents for the
education of their children.)

The motives for compelling education in Massachusetts,

4
Records o-f the Governor and Company of Massachusetts Bay inNew England, 1642 (June 14), po. 6, 7.

5
Id., p. 6.

6
Id , p. 7.

17
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included some purposes which were not prominent parts of the

English scheme. Among the reasons were concerns that.youth

readily accept the developing religious, political and social

patterns and become good citizens of the state and of the newly-.

established church.7 Knowledge of reading was frequently stated

as required in order to be able to understand the principles of

religion and of the colonial laws. The primary burden of caring

for pobr and neglected children had shifted from town governments

to the madters to whom the children were apprenticed. Of course,

as in England, vocational training was'also seen as essential to

teaah children trades and skills that would prevent the develop-

-merit of a-large unskilled pauper class. As we will see in the

next chapter, this,notion of the moral and economic desirability
of working children was to be reversed two centuries later with

the onset of child labor laws.

The 1642 Massachusetts Bay act also differed from

its English prececessors in that it ccintained a fairly elaborate

System of penalties to ensure comi4iance. Neglient parents

and masters were subject to court proceedings and fines for

failure to comply with the statute, as well as to the more seere

penalty of having their children taken away from them to be placed

as apprentices elsewhere. And the selectmen, themselves, could
, be fined'for neglecting,enforcement of the statute. Altogether,

at least five different parties were charged with enforcement dutiE

7
Edwards, Newton and Herman'G. Richey, The School in the AmericanSocial Order. Houghton-Mifflin Co., Boston, 1947, p. 54 qherein-
after Edwards'and Richey).

1 8
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parents and mástersi selectmen, grand jurors, magistrates, and
court .

8
This multiplication of persons with enforcement

duties was both characteristic of the Puritan scheme of government
and indicative of the seriousness with which the colony viewed
the statute. 9

In 1648 the Great and General Court of Massachusetts
amended the 1642 legislation to clarify, its purposes and add
specificity to its provisions. The 1648 amendment stated that
children should be able to read English "perfectly" in order to

arrive at a knowledge of the capital laws and to learn an ortho-
dox catechism sufficient3,, to answer questions about it.

10
The

compulsory training of apprentices was made more specific by

requiring boys to be apprenticed until age twenty-one and girls
until age eighteen. Most-importantly, the amended act permitted

-payments from the town treasury directly to a master, thereby

laying the foundation for the principle of support of schools and

teachers through local taxation-.11

8
Records of the Governor and Company of Massachusetts Bay in NewEngland, 1642 (June 14), pp. 7, 9.

'9
Jernegan, Marcus'W.,."Compulsory Education in the American Colo-

.

'hies I", The School Review, Vol; 26, No. 10, Dec. 1918, p. 739.(hereinafter Jernegan I).,

1
()Book of the General Lawes and Libertyes Concerning the Inhabitantsof the Massachusetts, Collected Out of the Records of the General .Court for the Several Years Wherein. They Were Made and Established.Cambridge, Mass. (1648).

11-
The Charters and General Laws of the Colony and Province ofMassachusetts Bay (1814), ch. 88, §1.

1 9
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The Massachusetts Acts of 1642 and 1648 were the model

for all subsequent educational legislation in New England, For

the first time in history the state assumed clear responsi-

bility for the educatiOn and training of all children. Previodsly

this role had been filled by parents, the church, or private agen-

cies, if at all. Between 1642 and 1671 the other New England colo-
nies except Rhode Island were brought under the operation of

statutes designed to insure-that all children acquired the mini-
mum education regarded as essential to citizenship in the Puritan
commonwealth. 12

The most comp ehensive colonial statute in educational

terms was enacted by the independent New Haven Colony,

.The emphasis of this law was on "book" education and 4*e.re was

no reference to vocational instruction. Education was posited

as essential for poral development, so that children and appren-

tices Would, as -the statute said, "be, able-duly to read.the

Scriptures, and other gcod and profitable books in the English

tongue", as well as to understand general religious principles. 13

The New Haven law certainly had the most advanced

enforcemem: systeM. 14
It provided specifically for determining

12
Public Records of the Colony of Connecticut to 1655 (rrumbull,ed.), p. 520-521; Records of the Colony and Jurisdiction of NewHaven, 1953-1665 (1858), pp. 583-584, The Book of the Gereral

Laws of the Inhabitants of New Plimouth (1865) , ch. V, §1 (p. 13).
13
Records of the Colony and Jurisdiction of New Haven, 1653 -1655, (Hartford, 1858) , pp. 583-584.

14
Jernegan I, pp. 747-48.

2 0
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-the negligence of an errant parent or master, through the use of

colonial deputies rather than lOcal town officials as enforcement--

agents, and included, for the first time, a money penalty to be

levied directly on the parent or master after the very first

warning. As with other statutes of the period, officially-

ordered apprenticeship to another master was'a possible penalty

for continued negligence by a parent or maiter. It is interesting_

to note, however, that the statute failed to provide penalties for

officials who neglected their duties. In 1660 an amendment to

the New Haven law provideq the first colonial requirement of
- writing skills, a provision that boys should be taught to "write

a ledgible hand, so soone as the:r are capable of it. "15

.The New HaVen laws_became void when that colony was

incorporated into Connecticut and became subject to ConneCticut
legislation. The Colony_ of Connecticut had found the 1648 Massa-

chusetts legislation to be well-suited to its needs, and copied it

almost verbatim in its compulSory education code of 1650. The
,

Connecticutversion required "that children and servants be -N
,

taught to read English, that they be instructed in the capital

laws, that they be catechized we.ekly, and that they be brought up

in husbandry or some trade profitable--to themselves and to. the

-oommonwealth6

15
RecOrds of the Colony and Jurisdiction of New Haven, 1653-1655,(Hartford,1858), pp. 583-84.

NN

16
Acts and LawsNof His Majestiels Colony of-Connecticut (1715)p. 16.
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Im 1,671 the plymouth Colony enacted a statute17.which

was an amalgam of both the Massachusetts (1642 and 1648) and New

Haven (1655) statutes. It directed selectmen to be responsible

for its enforcement, and'included money penalties for'negligent

pa'rents'and masters. If the negligence continued six months after

the original fine, the selectmen could'take the child and place

it as apprentice with another.master. Like the New Haven law,

the Plymouth statute emphasized reading, writing and religious

education more than vcicational training.

Most statutes enacted later in the colonial era were,

a similar amalgam of Provisions from the-Massachusetts'and New

Haven. laws. For instance, the Pennsylifania education law of 1683

order0,all parents and guardians of children to instruct the

children in reading, primarily for religious education, and in

writing, so that they could write by age twelve, and then in some

trade or skills. Enforcement was through local officials ulti-.

mately ending with the county courts.
18

Rhode Island was the one colony which had no compulsory.

education law. It did, however, have laws on apprenticeship of

pauper children.19 It was not compulsory, and no book or religious

education was mentioned. One. scholar attributes Rhode Island's lack

17
The ook of

ch. V, §1 (p.

18
Laws of the

19
The Charter

General Laws of the Inhabitants of New Plimouth (16851
13).

Province of Pennsylvania, 1683, c. CXII.

and the Acts and Laws of the Colony of Rhode Island,
Boston, 1719, p. 10.
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/
/

,

,f any compulsory education statute to the f/act that/this was the
-

/
/

t ,

/ . / ,one colony which was established primarilY as a religious h'aven

for more/than one sect. This atypical'ea /ly se

and stalte resulted in "a weak central goyernment

of religious belief, and the tendency ward ind

of whick hindemod the enactment
/
of general laws

1/
"20cation.

! N

B. :Establishment of i3ublic Schools '

aration of cliurch
/

, lack unity

ividual sm - all

on com u1sory edu-

'Soon after compulsory ,education/measure Were enacted,
it became obvious that parents and .others Could n /t meet the

/
requirementd of/such meas:es, unlE-- schools we e/available for

e
.j

r

r
I /

/.the children attend. Even before there was egislation requir-/
/

_ing it,/several towns in Massachusetts and the/Other New England

/
' /

/

/

/
/ 1

J

/ / ,colonies vOluntarily established
,
managed and/supported town

/ /
/ / /schools. Support was through four means: 1) town land was uSed/,as endowment; 2) land was onated bi private individuals; 3) taxes-

_

'

/

wer1e levied on property-, olaers; and 4) tuition was paid by those
21 2w ,o could afford it. Soon after .he need for public schools became

clear, Massachusetts enacted, in/1647, the first compulsory schooli 1

1 /act commonly referred to as "T 1 Old Deluder Satan Act".! Its
.

,

1,
1

/ /
passage was mCtivated!by the fear of Sat 'n who supposecily used

/ignorance td keep people Ir'm knowledge of the Script res thereby

/

Jerhegan, Mardus W., "Co/mpulsory E ucation in-the American Colo-nies II", The School Revi/ew, vol. 27, No. 1, Jan.1919, p. 39(hereinafter Jernegan II).0
,

/
/.

.

4 1Edward5 and Richey, p. 61.

23

4.7
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'

damning the race. 22

c'
The 1647 legislation provided for schOols to besset up

and teachers appointed to them. Specifically, it required towns
,composed of fifty or more households to appoint a:teacher to give

instruction in reading and writing'; such teacher to be paid by

the parents of the children instructed or by tax funds if the
,

town meeting voted on that method. Towns composed of one hundred

or more households were also required to appoiht a schoolmaster to

give instruction in Latin grammar in order to prepare boys for
-23- ,

college. The statute!s enforcement mechanism was a system of
fines for non-complianCe. 24 Thus, schools, rather than parents

and masters, became the agency for providing children with the

education deemed essentifal by leaders of the chUrch and commori-

wealth - education in-religious principles to serve the needs o

institutionalized religion,- literary education to appreciate m ral
Nprecepts, and cultural education to prepare the individual to,'

accept the social order and the church-state relationship.

The Massachusetts Compulsory School Act of 1647

affLmed the principle that government had the authority to/

. promote education and regulate its manner of acquisition. In

combination with the compulsory education'acts of 1642 a d 1648,

the Massachuietts legislation introduced many principle/upon

22
Records of the Governor and Company of Massachusetts in NewEngland, (Nov. 11, 1647) , p. 203,

23
Id.

24
Id.
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whicl) thp American educational system continues to b e.basq.:',
e

.4(

/
1. The edVcation of childrthi is eggntial to the

/ proper functioning of the state.
: -4

/ /

,
.

t ,

,I
, 2. The obligation to furnish.tnis education'rests.

,

primarily upon parents.

3. /The state has a right to enforce this obligation.

The state has a right t 'determine the type and
. %extent of education.

/.
5. Localiti es' may rafunds by a general tax to

.25support sUbh education.
I.

.Only two of t' ) major elegments of mod.rn education

laws are Lacking in these -7th century formulations: in atten- ,

i .

-,.

dance requirement, and freedom o t/hechild from labor during the/
! ,

school/period. Neither .of these-Provisions appears in American ,
/

'

/legal,systems until the 19th century. ,

C. The Colonial" Sout

While Massaeause 4 and other New'England colonies
/

r

J, were develooing-comp
.//

rehehsiv compulsory education isystems, the

southern colonies were taki g mo:4:e limited steps to provide

/education to children% V1, ginia and later the Other southern

/ colonies enacted apprentiteShiP Statutes verPsimilar to.the
/

English Poor La1.4s/and pAlcable only to.Certain-classes of

children - orphans, par/children, illegitimate children and

"mulattoes born of whit/e mothera"- who would otherwise have been
-/-

Ensign, p. 23, quoing Martin, Evolution cf the Massachusetts
'PUblicSchool -System, 1294,i.p. 13-

/

'2 5
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leglected.2 6 The intention ok ehe Virginielaw was to prevent%

pauperism, ease the fisclal burden of poor gelief, and increase the
. .

industrial efficiency of the colony. 27
The little enforcement of

:hese.laws whicILwas attempted was exercised by parish officials,

Lnd occasionally by county courts if the parish authorities

Leglected their duties.
28

The southetn assumption seemed to be

:hat education,.othet than that required under the poor laws,

ras a private matter And that capable parents would voluntarily

Irovide for their own children. Accordingly, tomn governments

eid much less attention to educational matters than did thbse

n New England: There was no .legal.provision 4-31.n the southern

o1olies.fot-7book" education of Apprenticed children. until 1705,

or was there provision for the establishment'or operation.of,,
, .ublic schools. 29

.

D. Declining Interest in ComPulsory Education

Beginning in.the last quarter of the 17th centurY,

nd lasting Vhtil after the Revolution, there was a steady and

ignificant debline in interest in compulsory education. Legis-

ation-requiring compulsory eddcation was substantially modified
-

ad then repealed outright so that by the 18th centtry there

5
Laws of Virginia, 1642-43, Act 34; and 1646, Act 27..

7Edwatqs and .Richey, p.

3

Butts, R. Freeman acd Lawrence A. Cremin, A History of Educa-.on in American Culture. Henry Holt & Co, N.Y., 1953, p. 105
lereinafter, Butts and'Cremin).
)

Id. p . 193.
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were no.laws which required compulsor_Aducation in New England.3°

initially, the existing compulsory education laws in

New England were repealed when the Andros regime assumed power.
from 16846,9-. 31

% With the enactment of one statute in 1687, all

former colonial laws compelling religious and academic education

for'children Were invalidated.32 After the individual 'colonial

gOyernments were re-established in 1689, Massachusetts '(by then

joined with Plymouth Colony) and Cunnecticut each acted to con-

tinue provisionally,their earlier education laws.33 Thus,the

compulsory ttatutes were reinstated in these two colonies:

.However, subsequent actj-1 by the Privy Council. in London

invalidated the Massachusetts continuation laws;34 and through-

out the rest of the colonial period Massachusetts had no law requir-
.

(Ing compulsory education - whether in religious, academic or trade

education.
35

Connecticut kept its'compulsory education law

in.effect, and, in 1690 passed a new law which strengthened

30
Marcus W. Jernegan, Laboring and De endent Classes in Colonial

America, 1607-1783. University of Chicago Press; Chicago, 1931,
p. 115.

31
Edwards and Richey, p. 59.

3f
Public Records, Colony of Connecticut, 16/8d-89, pp: 427-28.

33
Act of 1691, (Mass.) Acts and Resolves, Vol. 1, pp. 27, 99.

34
Privy Council Acts of 1695(August 22) disallowed the Continu-

ation Acts of lp-91, and 1692.

35
From time to time between 16%5 and-the Revolution, Massachusetts

dici enact limited statutes dealing with'the apprentiO6ship of
pauper bhilden.

27
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37the method of enforceme n t. 36
A revision in 1702 changed the

law so substantially as-to make it possible to substitute-reli---

gious instruction for academic education. Neve,rtheless, the

Connecticut,law retained symbolic importance because it kept a

strong system of penalties, and because it agplied to all

children, not just to paupers.

The compulsory education legislation of the later

colonial period was much more limited-in scope than the earlier

statutes. Fot instance, when New Hampshire enacted compulsory

education legislation in 1766 38
it required education only for

Ipoor children who were eyprenticee. thus reverting back to the

English system and ignoring the American 4eve1opments of the

1 preceding century.

Marcus Jerneg39aa focuses on the preamble to the Con-
..

necticut education statutes enacted folloeWIng the Indian Wars

for an explanation of this loss of interest in education. The

Connecticut General Couit toOk notice specifically of the seriouS

moral and economic dislocation which had followed the Wars of

1675-1676, and of the increasing difficulty of enforcing compul-

sory attendance laws. In a subsequent work, Jernegan developed

the theory that the movement of the population away from central

36
Public Records Colony of Connccticut, 167889, pp. 251.

37Acts and Laws of His Ma.est°s Colony of, Connecticut in New
Eaaland, Boston, 1702.,

,

:3
8
Laws of New Hampshire, Vol, III, Second Session 1766, c. 14.

p. 14.

39
Jernegan II pp. 26-27.

28



towns.made the establishment of schools' and the enforcement of

the laws impractical. 4
The frontier conditions of an infant

country required much-physical affort for survival and growth

and children were an essential part of the labor force. Emphasi-s

was placed on material. rather than cultural development. An

organized system of compulsoy education for ,all children was

incompatible with this fr-mcier 1i'Te-sty1e.41

Edwards and Richey have observed that religion was less

dominant in the lives of later generations of New Englanders

than in the lives of thei- forebears. By the end of the 17th

century there was wider toleration of variouskreligious sects

and a dilution of Puritan strength. The importance of religion.

diminished considerably, thus depriving education of what had

been its strongest raison d'etre - religious learning. 42

The Indian Wars which pre-occupied New England begin,

ing in 1675,caused serious economic damage to the colonial

society. The weakening and breakdown of family, government,

religidn, and morals which accompanied this economic depression

presented grave difficulties in the enforcement of legislation

such as compulsory education laws. 43

40
'MarcuS W. Jernegan, Laboring and Dependent Classes in Colonial

America 1607-1783, Chicago,, 1931, p. 115.

41
Jernegan II, pp. 26-27, 42.

42
Edwards and Richey,'pp. 108-109.

43
pp. 26-27.
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Growth of Education in the United States

The winning of political independence from England gave

rise to a general re-evaluation of the structures and patterns

of American life. The new democracy challenged the colonial

concept of an aristocratic society based-on "glass and.economic

distinctions" and "theological absolutism". 44 The growing con-

fidence in-individual achievementsand free choice in religion

supported an increased advoccy of a public education system

maintained by the state. The waves of foreign immigrants who

'arrived in the nineteenth and twentieth centuries needed to be

taught_the language, integrated into the dominant culture and

trained for ever more skilled jobs. Under the long prevalent the-

ory_of the school as "melting pot", the necessity of public edu

cation was considered increasingly apparent.

A. State Compulsory Attendance Laws

In the early national period, Massachuseits was,

again, the leader in introducing educational legislation.

1789 Massachusetts enacted the first ztate-wide school law,

requiring towns of fifty families to support an "English school"

at least six months during the,year, towns of one hundred

families tp operate "English schools" all year long, towns of

one hundred fifty families to support a grammar school for six

months and a school for the instruction of English for twelve

44See Butts and Cremin, generally; Edwards and Richey, generally
and their references to the-principal historians of the period,
e.g. Beards, Turner, Jernegan, Parrington.
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years.
45

This law also established, for the first time,,a school
-

district system, which wns necessitated by the settlement of

rural areas which were too far from towns to share a central

town schoo1.46

Probably the most far-reaching piece of post-revolu-

tionary educational legislation was the Massachusetts'School

Attendance Act of-1 52, 47
the first'general_compulsory atten-

dance statute in America. This statute was the first to compel

attendance by requiring versons having any children under their

control who were between the ages of eight and fourteen send

such children to school lr twelve weeks annually, six weeks of

whichhad tp be consecutive. However, the statute lacked any

adequate machinery for enforcement and only'compelled attendance

on a.part-time basis.. In 1890 Connecticut passed a full-time
.0

compulsory attendance law which also provided the" means for ad-

ministration and methods of enforcement,4 8 By 1900,over thirty

states and the District of Columbia had followed the Massachu-

setts example and enacted legislation requiring school atten-

dance for a specified period of time each year for all children

45
Acts and Resolves of Massachusetts, 1789, ch, 19.

46
p. 19.

47
[Mass.] St. 1852, c. 240, §51, 2, 4.

48
Butts and Cremin, pp°. 246 ff, trace the support of schools by

compulsory taxation - thereby making them free public schools -,in several states as follows: Mass., 1827; Conn., 1868; N.Y.,
1867; Penn., 1868; N.J., 1871; Ohio, 1853; Wis., 1848; Ind
1852; Ill.; 1B55; Iowa, 1858; Mich., 1869, Although Me., N.H.,R.I. and several other'states still had systems of only partial
tax support into the 19th century, the principle of public sup-port was firmly established by the time of the Civil War.
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within specified age groups. The southern states were the last

to enact compulsory attendance measures. They did so between 1900

and 1918, although many of these laws were local and optional in

character (that is, they enabled counties, cites, or towns to

elect whether or not to utilize the state legislation).

B. The Public Debate on Universal Free and Compulsory

Education

Important changes in the national climate gave strong

impetus to the spread in America of universal, free4
9 and com-

pulsory education. The greatest expansion in public support and

legislation occurred in the post-Civil War era,. framabOut 1865

. to the early 20th century.' There was a growing public feeling

that education.wasLessential.to protect the democratic.form of

government'and also to.enable individuals tO enjoy the "fruits

of democi.Acy." ducation was seen by humanitarian social re-

-fOrmers AS the means not only for providing an intelligent elec-

torate and leadership,'but also for preventing crime and poverty

and the elimination of illiteracy.

This period also saw a massive influx of immigrants to

America. The belief that they would change the nature of American

culture if they were, not quickly integrated into the society and

the corrolary belief, that the quickest means of integration was

through public schools, each gained wide currency. As is well-

known, both popular and professional historians, including such

eminent figures.as Henry Steele Commager, traced the development

49 Id., pp. 356-357, 360.

3 2
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of education for all to this-apparent need to integrate foreign

immigrants quickly and to the sul)sequent "Americanization"

movement of the early 20th century. 50

The rapid irlustrialization of the New World required

increasingly-more skilled and literate workers, and so contri-

lotted to the demand for more extensive education. In an attempt

to improve the conditions of human life, especially for children,

social reformers and humanitarians and, later, labor leaders

\)demanded raising the sr3loo1-leav'ng age and instituting a com-

pulsory school attendarr.:e system to replace the traditional

apprenticeship arrange-Int.

Amid this changing American scene,public debates began

to.arise concerning compulsory school attendance laws. There waS

bitter opposition to the compulsory nature of the laws. Many

felt that such legislation deprived parents of their inalienable

right to control their children, and was an unconstitutional

infringement upoh the individual liberty guaranteed by the.,Four4,'-

teenth Amendment. Opponents also claimed that compulsory educa-

-tion laws were "monarchical' and that already powerful state

governments were arrogating new pOwers.. Claims that the laws

were "un-American" and inimical to the spirit of free democraticl

institutions were raised. Supporters countered thOse arguments

with similar rhetoriC Such aS by.the assertion that compulsory edU

50
Henry Steele Commager, "A Historian Looks at the High School"

in Francis S. Chase and Harold Anderson, The High School in A
New Era, University cf Chicago Press, Chicago, 1958, p. 13.

33-
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tion ls, in its essence, democratic in spirit and purpose, since

it Seeks to destroy artificial illass distinctions and give every

child an even start in life. 51
, In State v. Bailey, 52 a typical

case, the Indiana Supreme-Court.rHasoned that prOvision.of and

control over education is a vali0 state function because education

isllecessay.to the welfare of .hes-tate: The Court confirred the

-right of the state to coMpel a child's attendance despite the

ancient common law rights of the parent, on the theory that those

rights do not include the rig.:It t-b deprive a child...of the advan-

tages of education. 0

Concurrently with this, debatt, anothercontroversy

centered around the universal and public nature of the schools.

Condern waS raisd that mixing all:classes together in public

schools,would turn theminto breeding grounds of crime and

."pauperise ThOse without children or with children in'private

schools objected that their taxes were being used to pay for a

'system they could not use. 5 1
Proponents of religious schools,-

particularly,Roman Cathblics, argued that education shouldoccur

in a religious setting and not necessarily in a non-sectaian

Public school:
54

51s
ee DeXoung, Chris A. IntroductiQn to American.Public Education.

McGraw-Hill Book Co., Ihc., N,Y., 1950, ID: 166f Deffenbaugh, W.S.,
Compulsory Attendance L'aws in the U.S. U.S.'Bureau- of Education,
Bulletin; 1914, No. 2, p. 10; and Johnson, James A. et al., Dp-tro-
duction to the Foundations of American Education. Allyn & Bacbn,
.Inc., Boston, 1969, p. 122.

/V'

5
2
61 N.E. 730, 157 Ind. 329 (1901).

51
'Butts and Cremin, p. 362:

54Id., p. 363.
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Nevertheless, the logical result of efforts to mainta:

a homogeneous culture were compulsory attendance lawS which re-

quired attendance at public schools. Btt in 1925 in .the case of

Pierce v. The Society of Sisters, 55
the Supreme Court confirmed

the right of individuals to establish and maintain both private

non-sectariab and private religious schools,' and the right of

parents to send their children to such schools. The Court held

that the right of the state-to require 'attendance'at a school did

not include the right to preclude attendance at non-public school

V. Modern DevelopMent of Statutory Feature§.

1. Generally

'The compuory attendance statutes initially Conta,

generally-worded and largely ineffective provisions; but specifidi

tions were gradually added to clarify the requirements and to pro.

.'vide for adequate machinery'to make them.enforceable. . The early"

laws included extremely general provisions- regarding exemptions,
*.e

wiliCh made itndifflcult for officials to determine who should and

should.not be in school. Penalties for violations and the means
to enfo'rce them, if included at all, were inadequate. Despite.

vigorous advocacy by educators and other interest groups, there

was a widespread iDopular resistance to compulsory education, par-
,ticularly at a time when parents depended on their children's

ricome for economic survival. Measures added to the laws steadily

lengthened the required attendance period to include eight to ten

55
268 U.S. 510 (1925). See chapter 11 , infra for a more detailecdiscussioft of Pierce.
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months of-full-day schooling;_age limits were extended in most
-

jurisdictions to compel children between the ages, of six and

eighteen to attend school.

The current compulsory education systeM is based

on a complex array of statutes only some of which relate

directly to attendance or education. _Among the matters which

must be covered by statpte fcr .ly functioning system are:

1) compulsory age span- 2) permi.,:sive admission age; 3),minimum

required school term; 4) minimum attendance. required; 5)'exemp-

tions from attendance; 6) provisions for children with special

needs; 7) 'appointment --u duties of attendance officers;

8) identification of truants; 9) adjudication procedures;

10) penaltiesr; 11) age for work permits;. 12) minimal education

requirements for permits; 13) continuation or part-time attend-
ance; and 14) school census procedures. 56

Another important change reflected'in current

compulsory education legislation is in its spirit. Ea1y
statutes were written with the stern.religious ideas of Puritan

ethics in mind, or for the "benefit" of the pocir and their phras-
ing clearly evidences those purpoles. Current laws reflect more
secular interests such/as securing the physical health and social
well-being of children; they fdeus on the dhildren's needs to
acquire the fundamentals of litercy and of some industrial skill.

56
,For a similar breakdown of the component parts of the currentcompulsory system, see Fuller, Edgar and,Jim B. Pearson, eds.,Education id the States: Nationwide Development Since 1900.National Education Association of the U.S6, Washington, D.C.,1969, p. 30.

3 6
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2. Maintenance of a Public' School System

Significant progress in the implementation of com-
-

.

pulsory education laws wog aohievet j. through the refining and

addition of specific means for'enforcement and *penalties. The

Massachusetts Act of 1642 nad provided for a. fine of five pounds

sterling as a penaltTfor communities failing to,support their

schools in accordance with the requirements of the act. 57
This

measure survives in Mbdern statuteq in the form of authority for

state departments of ed .tion to 7ithhold a portion of state

funds from Communities recalCitrant in complying with state

education regulations. After the discovery in a 1919 survey of

widespread illiteracy among the drafted army of World War I;

strong public feeling developed concerning the necessity to

enforce.compulSory education raws.58 During the 1920'se state

governments began, for the first time, to set up effective en-

forcement divisicas which required local-ficials to monitor

complianae with the-Compulsory schools1aws-.5.8

Newer legislative features which helpe to ease

the problem of enforcement included the introd ction of the

school census the appoiLtment of-pfbperly qualified attendance
57-
Records7of the Governor and Company of Massachusetts Bay iINewEngIand, 1642 (June 14), pp: 6, 7.

58
udy, p. 145.

Id, p. 145.

i;
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officers at state and local levels, chM labor laws, especially ,

the requirement of employment certif4! S, the erumeration ot
penalties and means for imposing thir and the df.tailed specifi-
cation of exemptions. 60

3. The Schciol Censm.

With acceptance ( .te idea t2- it was.desirable
to edUcate all the citizenry-, mar states'e.taLlishea funds to
be distributed to schools for .1.i, ing them .x.1 providing,educa-
tional opportunities. sAs states made more df.a financial comm t--ment to education,,it

becar--- ile)re impur t to determine on. what
basis funds should be ,nd how and'when school faci-
lities should be const ted. 'The schdol census was developed,
as a method of ing.these determinations based ,upon'local/

/

/ S.
.

t4'
populatio size. In the early years, there was no need=fok a
forirrái census because sdhool districts were sufficiently

/

small that there was little doubt about the number of children.
Jut as populations and the availability of state monies grew,
an accurate census became imperative.

A census of school-age elildren was also'essen-
tial to the enforcement of compulsory school attendance laws.
The census provided an official record against which to check
enrollments arid discoVer which children were not in school.
Later, many states expanded the census to include a report qñ all
60
Such legislative measures first began to appear toward the

'hN

4 close of the. 19th century and their.growth continued thtoughthe New Deal.
.
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a '
physically ard1mena1ly handicapped persOns under. a.specified

age in order to discover the need for, and to provide, special

educational programs and institutikms.
/

The school,census bAgan:in 100. as a loCaj.j.nstru-
,

.\ ,

)

merit, imposed by the State -hut with little state guidance. With-/ 0
/

7out such direction, reSults Were often unsatisfactory for local

use and.unreliable for state-wide lise.1 But as staes 12legan
-

to take a larger and more direct role in educatibnal planning,

guidelines were eventually developed for a"reasonably'accu'rate

and uniform census inst=melit to hf.: used state-wide each

'jurisdiction.-
/-

4. ummary

In the pOst-Ciyil Wai period, there wai a general

expansion Of elementary education ancl, of ComPulsory attendance

laws. Most of the American public recognized the_importance of

universal elucaticn and the common school Pdeal as necessary
1

tools to brng literacy to the people, to minimize social:

cleaVage and equalize.cpportunity jor induct'an,increas-
k

ingly heterogeneous and growing immigrant'population into-American

prevent crime, to provide industry.with skilled

generally, tO contribute to the welfare of,the
?-'country.

62
/

society', to

workers and,

:61Proffitt, Maris 'M. and David Segel, "School census; Compulsory
;Education, Child:Labori State Leis and RegulatiOns", U.S. 'Office .

of:Education, Bulletin'1945,'No. 9, Government Print'ing Office,
Wa'shingtoni D.C. p. 20k,

62
Buttsland Cremin, p. 360.

9
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Of course, these.ideals were never fullTrealized.

Children irod racial minorities were never included in this "uni'-

versal" public education system. Pri6r to the Civil War, several
southern stat had laws prohibiting outright.the aducation of-
Negroes.--. Ii the north, separate schools were established for'

negroes and many states prohibited-integrated schools,. "Sepa-
. /

rate but equal!! school systems were constitutiOnal for several

'63

centuries. 'And for hundred's of thousands of dhildren of all

racial-and-ethnic backgrounds who were handicapped or had some

special need the "universal" system was an a different universe.

From 1954 umtil very recently, mbst.public d'ebate

about compulsory education,centered on segregation. In the

aftermath of-Brown,v. Board gf Education, a number of southern

states repealed theirscoMpuisOry,
:attendance statutes in order to

avoicr-reguiring'children to attend racially mixed schools. Within

the following decade,'every southern state, except Mississippii, re-
enacted a compulsOryattendance St4ute, although some-of them were
weakened by provisions making the statute essentially a mere

enabling act which- could be utilboed or not at local option. 64

'Mississippi is now.the only:American jurisdiction which does not
have a compulsory attendancestatute.

Within the past several year's, compulsory atten-'
dance has figured prominently., in public debate once-again as a

63
8ee. Brickman; William W. and StanleyLehreri,,a;he Countdown onSegWegated.-Educatitn. Society for the Advancement of Education,

27.

.64
.Brickman and Lehrer, p,

a.

C.
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number of major cities struggle with the implementation of court

orders requiring the busing of substantial numbers of school chil-

ednen. The phenomenon of large numbers o'f children and youth of com-

_ pulsory school age_ remaining out of school I, usually with-parental

acquiescence if not outright encouragement, has.become rather

commonplace.

This phenonmenon has prompted a number of of.ficials

to inquire, often fo-: tl-r, first time, into the hature of the en-

forcement mechanismS for :ompulsory attendance, The mechanisms

they discover are often vague complex or unduly harih as we de-

scribe in the chapter on enforcement and its accompanying Appendix.

What these officials do not realize is that for most of this century

one of the major and perhaps the principal enforcement mechanisms

for compulsory attendance has not been the truancy statutes.and

other direct enforcement measures, but rather-has been the complex

network of State and federal child labor laws. 'Because of the

critical' -ole, one.might almost say. Symbiotic relationship of child

labor laws to compulsory attendance laws, we turn now to a considera
1

tion of the development of Ohild labor legislation in the United

, States.



3. THE DEVELOPMENT OF

CHILD LABOR LEGISLATION

I. Introduction.
3 4

The history of the development of child labor legislation

begins with the industrial revolution. Although children worked

long before the introduction ok water power and the spinning

wheel, their labor was confined to domestic industry;*they worked

either for their parents or for master craftsmen to whom they

were apprenticed.

The idea that children should work was aever seriously

disputed prior to the late 18th cPrItury. -Even when it was not

necessary for.children work to help support the family. pre-

vailing -social philosop: in both England and the 'United States ,

insisted that children must learn to work by woricing. Child.

labor was encourard as a means of dealing with children who

would otherwise be idle and potentially troublesome.

The %campaign against the use of large numbers of young

children in factories and mills began as a result of the wide-

spread and extensive abuses perpetrated in such industries.

Early reformers, asserting interest solely in the welfare of

children, claimed that factory labor, especially very long

hours,'dim lighting and the cther conditions that characterized

factory work at the time, was invariably harmful to the health

of young children..

As industrialization progressed, other factors took on

increasing importance for the opponents of child labor. The

growing belief in the desirability of education demanded that

part of childhood, at least for poor children, be devoted to

4 2
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training and education instead of work in mills and factoties.-

Adult labor organizations eventually joined the move for restric-.

tion of child labor, motivated as much by self interest as by a

desire to see.conditiOns.for children improved;.children consti

tuted such a large segment of the work force, that limitations

on child labor would necessarily increase work Opportunities and

maintain Wage levels for'adults..

.0ne of the first arguments in the United States for cur-

tailing work hours of children and raising the minimum age for

employment was that education was necessary for the proper func-

tioning of a democracy. ^IT the'end of the 19th century, despite

6pposition of various descriptions, most of the states had

adopted a program of compulsory schooling, and within the follow-
(I

Lig quarter century most also enacted child labor legislation.

Without any clear plan to do so, each jurisdiction slowly devel--

-oped a relationship of reciprocal reinforcement,between its child

labor regulations and compulsory attendance legislation.

Typical early child labor legislation merely established

minimum age and maximum hours of work for children, and certain

limited health and safety standards for industries which employed

children. Many of these laws also requiredcertificates'of

employment to be obtained from local school officials before a

child could be legally hired. But there was an enormous variety

in the provisions of this legislation from state to state and in,

the manner in which it was supposed to be implemented. About

one thing there was considerable uniformity, however - the near

4 3



total lack of serious enforcement efforts.

Because states were slow to implement effective statutes

and because of the lack of uniformity of such laws in differen:L

states, reformers sought federal legislation to control the use

of child labor. Two attempts at federal leaislation were de-

clared unconstitutional in 1918 and 1922, 1
and it was thought

that a constitutional amendment was required.- The need for the

amendment, first propose,1 in 1924, lint never ratified.by a suf-

ficient.number of states was obviated by another Supreme Court

aecision'in 19.41, 2
overruling the earlier opinion, andfinding

in the commerce Clause th-. power for Congress to-regulate child

labor in establishments engaged in production for intexstate

commerce.

Since the end of World War II, most state statuted have

been modified to bring them into closer conformity to federal

standards and to broaden their scope to include employment other

than in industry (retail stores, garages restaurants, etc.).

Increasing emphasis on the necessity of schooling bringing with

it extensions of compulsory attendance statutes have caused a

steady increase in the level of detail contained within state

child labor regulations.

Most recently, state legislatures and the federal govern-

ment have begun shifting the emphasis of Child labor statutes away

1Hammer v. Dagenhart, 247 U.S. 251 (1918); Baile . Drexel
, Furniture, 259 U.S. 20 (1922).

2
U.S. v. Darby Lumber Co., 312 U.S. 100 (1941).

4 1
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from the rigid protectionism of earlier years to somewhat more

flexible standards in order to facilitate employment of youth.

Particularly imgortant in this regard have been the easing of

J1j4ht work restrictions and removing burdensome obstacles in the

procedures for obtaining employment certificates.

Children at Work in England and the United States -
1750-1900

A. England - early development

Until the great change in industrial life which:began

in the 18th century, British ,labor legislation clearly was not

enacted to protect the workers. 3 On the contrary, British

statutes soughtto compel. work, to keep wages down ricl to regu-

late movement of workers. 4
The only method of regulating the

employment of children was that provided by the rules of the

various trades within the apprenticeship system. Almost all

trades were under the control of guilds, whichwere associations

of workmen organized to insure monopoly and a uniform standard

of work. The apprenticeship system involved enrolling young

learners_under the supervision of a Master Craftsman for a

specified period of time to learn the trade of the Master.

:3
Abbott,-Grace, The Child and The State; Select Documents, Vol.I; Part II, Apprenticeship and Child Labor Legislation in GreatBritain (New York: Greenwood Press 1938) Reprint 1968 (hdrein-
after Abbott, G.), p. 80.

4
See, e.g., The Ordinance of. Labourers, 1349 Close, Roll, 23 Ed-ward. III, p. 1; Labour Legislation, The Statute of.12 Richard,II1388. Reprinted in Bland, Brown and Towney, eds. English EconomicHistory: Select Documents (London: G. Bell & Son 1914)pp. 164 and171.
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These apprentices then became members of the guild, and thereby

also became "freemen", an inherited status carrying with it

ndustrial, social and political privileges. In 1562, the

Statute of Artifice5rS made this system of apprenticeship com-

pulsory (one had to have been apprenticed'in order tb legally

-engage in a trade). The system _varied in effectiveness since

its enforcement was left to the guirds themselves. But the sys-

tem did provide training,and occasionally minimal education and

eliminated some of the more severe forms of exploitation of

children participating in it. Tfiese advantages however, were

limited to children apprA,-ticed uncler guild supervision; for the

masses of children working at unskilled labor, no such protec-

tion was offered. 6

With the development of large mills located substantial

distances from populated areas, manufacturers began to import

large numbers of pauper children from the cities. These children

were "apprenticed" to the mill owners, although this apprentice-

ship ,did not have the same meaning it had within the guild system.

Since poverty was seen as the result of shiftlessness, it seemed

particularly in the public interest to apprentice poor children

who were dependent on the limited public relief available. The

punishments inflicted on these children to keep them at very

tedious work for extremdly long hours as well as the living

5
5 Elizabeth I, c. 4 (1562).

6Abbott, G., p. 81.
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4

arrangeMents and dreadful sanitary conditions have been well-

documented and eventually led to major reforms-heginning in

the early 19th century.

The Apprentices Act of 1802 7 was, the first effort to

control the evils of apprenticing poor children to cotton-mill

owners and is the forerunner of all Anglo-American child labor

legislation. This act provided for certain basic health and

safety measures, and o,-.-'ered owners to provide some limited edu-

cation for the children apprentica,d to them. 8
As a result of

this statute, manufactu..2rs began to employ free children, as

.opposed*to apprenticed naupers, thereby circumienting the pro-,

visions of the Act. 9
The British government eventually responded

to this practice with the Cotton Mills and Factories Regulation

Act of 1819 extending the provisions of the Act of.1802 to in-

clude free as well as apprenticed children. 10

Efforts to control child labor and to improve conditions

for working children moved very slowly and met great resistance,

both from mill owners_and from politicians. The reasons for this

7
42 George III, c. 73 (1802), "An Act for the TreServation of theHealth and Morals of Apprentices and Othere.

8
The provisions of the statute required separate sleeping quartersfor male and female apprentices and ordered factory owners to pro-
vide instruction in reading.and writing.
9
Abbott, G., p. 83.

10
59 George IiI, c. 66 ( 19), "An Act to Make-Further ProvisionsFor The Regulation-of Cot n Mills and Factories, and for the

Better Preservation-of té Health of Young PerSons Employed
Therein". This statute set the minimum age for employment at nine
yeais, restricted hours of actual work to twelve per day, prohi7
bited night work and required selieral other health and safety
meaSures to be taken
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were mostly econoMic - England was developing a prosperous'export

trade and the principle -of laisset faire was regarded as. the

foundation of imporial greatness and. 'Wealth. "It was.accepted

that the first.duty of.the governmnt was to foster its manufac-

turing and any MeasUre for the protection of working children

was submitted to the.test of.whether or not 't would place the

British manufacturers at a disadVantage in world markets. "11

Opponents of child labor reform had several common'

objections to-all proposals that would regulate manufacturers.

First, they argued that idleness was the roo.E of all evil in

the working class, and ihat prohibition of child labor-would,

therefore, encourage vice. Secondly, they claimed that,regula-

tion of-child labor was iust the first step in a programmpf

general government regulation, and industry would.be ruined by

governmeht interference. This was Presented as especially per-

nicuous sinbe manufacturers also argued that the principal ob-

ject.of.the state, was the promotion of trade. Fourthly, they

claimed that such legislation struck at the very root of family

life by interfering with natural parental authority. And,

finally, they claimed that the necessity for regulation had not

been demonstrated and that conditions, never so-bad as they

were repred'ented, were improving. 12
To be fair it should also

be pointed out, however, that fear of government involvement in the-

11
Abbott, G., p. 84.

12
Id.

4 8
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private lives of citizens-was also a factor in the move to

resist government regulation of child labor. 13

But as the mevement for general education gained mo-

mentum, the:drive for recognition of children's needs for pro-

tection jn the workplace, became more suCcessful. TheHChildren

and Young persons 'Labour Act of 1833, 14
although limited in

scope, was the first mar victory for this .movement. ,This law

established age and how-cl restrictions for child labor, entirely

excluded children under +line years frOm employment, set up a

system of national factory inspection, required medical certifi-

cation of health before 7, Child could be employed, and required

attendance at schoolfor at ,least two hours per day.

By the mid-19th century the value of the English child

7

labor legislation as precedent for American legislation had dimin-

ished markedly:. By that time the countries' differing views on

the desirable extent of education and England's industry-by-indus-

try approach to labor.regulations made the English system inap-

plicable to the American situation

B. United.States

In the American Colonies in the 18th century, chiid

labor waS accepted not ohly as necessary, but desirable, espe-

cially fol.. children of poor families. The Puritan consciousness

13
See Robton, A.H., The Education of Children Engaged in Industry

in England, 1833-1876 (London, Regan Paul, Trench, Trubner,E, Co. c

1931).

14
3 and 4 William IV, c. 103 (1833).

49
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eqiiated idleness with evil, and poverty was thought to be the

result of shiftlessness. The only way to avoid both poverty
P %

and evil was to insist that everyone work, including children.

In the early decades of the Puritan era, if parents did not keep-

their children emplOyed, thb selectmen of the town intervened

and put the children to work. 15

Initially, apprentices were imported from alms

houses in England to help work th-2 fields and clear land in the

new country.
16

Later, after:initi.al local stability had.been

achieved, children of the colonists were apprenticed to trades-
.

men and craftsMen. Thic apprentice system never developed to

the elaborate extent it had Cn EAgland, but it was used as a

method of helping to in-sure a steady.supply of workers with re-

quired skills, 17,

With,the advent of Organized industry, the American

apprevticeship system dec/ined. 'However, as in England, children

were employed in large numbers in the mills and fctories. In-

dustrialization was seen as having the desirable by-producb of

providing employment for children who would otheiwise be idle.18

1
5Abbott, Edith, -Women in Industry: A Study in American Economic

- History; Appendix A. Child Labor in America Before 1870 (1910)
(hereinafter Abbott, E.), 17)°, 328-9,

16Abbott, E., p. 189.

17
Jennings, W.J., A History of Economic Progress in the United,

States (N.Y.: Cr,pwell, 1926, p. 14.

18
Abbott, E., p. 238. See also: Communication to the House of

RePresentatives by Alexander Hamilton, cited in Abbott, G. at 276.
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dondition in'the mills and factories in the United States were

as bad as they were in England, and legislation td regulate

child labor was as slow in coming. Massachusetts was the first

state to enadt any regulation concerning child labor. 'In 1842,

a Massachusetts statute19 set at ten per day the maximum number

of hours that a child_under twelve years of age could work. In

the next ten years six states established minimum age end maxi-

mum hour requirements for_child labor. 20
But these statutes

typically did not require proof of age, nor did they provide any

effective enforcement mechanisms so very younTchildren con-

\ tinued to be employed fo- long hours and in hazardous occupations.23

n-the great expansion of industry after the'Civil

and the employment of.larger and larger numbers of children

?Cha ter 90, Mass..Acts and Resolves, 1842.

20
The fdllowing states set minimum.age requirements:

Penn.: 1848, 12 years for employment in textile mills;
1849, 13 years. in 'paper mills;
1851, 10 yearS,in manufacturing;
1853, 12 years in manufacturing;

Conn.: 1855'i 9 years in manufacturing and mechanical estab7
lishments and, in'1856, 10 years in these establish-
ments".

The following states enacted maximum hourS legislation:
'Mass.: 1842, 10.,hours per day for children under 12.
Conn.: 1842, 10 hours per day for children under 14.
N.H.: 1847, 10 hours per day' for children under 15.
Me.: 1848, 10 hours per day for children 16.'
Penn.: 1849, 10 hours per day for children 13 to 16.
Ohio: 1852, 10 hours per day for children under 14.
R.I.: 1853, 11 hours for children 12 to 15.
These laws were limit-td to manufacturing or textile mills. (From
,Report on Conditions of Woman and Child Wage Earners in the United
States; U.S. Bureau of Labor Statistics, in Abbott,-G.,

1: 260.

21
Id.



-46-

In fatories, the demand for enforceable child labor le4islation

increased. Trade union organizations,began to advocate legit-,

.1tion to regulate child labor. They argued that premature

loyment was a health hazard to young children, and OccasIon-

ally\also acknowledged that the effects of competition from

children on the job security and wages of adule.workerS waS

economically harmful. 22
One organization, the Knights of Labor,'

was particularly active 'n advocating child labor laws. The

period during which. the Knights enioied their greatest Influ4nce

corresponds to a period -f rapid spread in state child labor legisla-

tion.
23

Between 1870 a:' 1889, Int of the early state legislation

was enacted and by 1899 a totil of twenty-eight states
24

had some

variety of child labor law. Typically, these statutes were

'That organized labor sought the prohibition of child L.1:7or
because it tended to lower the wages and conditions of adult
workers is asserted by many commentatoti on the development of
child labor legislation..See, Abbott, E., p..261;

.

. Article of Child Labor, Cyclopedia of Education, Munroe, Paul,
ed. (New York,41911), P7 607; Carroll, Mollie, R., Labor and
Politics. The Attitude of the AFL Toward,LegiSlation and Poll-

, tics (Cambridge, RiAr'erside Press 1923; Reprint/ Arno Press,-IR-T).,
pp. 81-83;. Fuller, Raymond G., Child Labor and the' Constitution;
plei, Elizabeth, "The.Beginnings of Child Labor Legislation in
Certain States".(Report on Conditions of Women and Child.Wage
Earners in the United States),-U.S. Dept. of Labor, Vols, I-VI
(19 vols., Washington, D.C., Government Printing Office, 1910-
1913).

23
Johnson, Elizabeth Sands, "Child Labor Legislation", in

'commons, et al., History of Labor inthe United States (4.Vols.
N.Y. MacMillan, Co. 1935) III, (hereinafter Johnson, E.S.), p.
404.

:'' I 'a
_

c
24
Calif., Colo., Cdnn., Ill., Ind., La., Me., Md., Mass.,

Minn., Mo., Neb., N.H., N.J., N.Y., N.D., Ohio, Okla., Penn., '4

R.I., S.D.,'Tenn., Vt., Va., Wash., W.Va., Wis. See Ogburn, W.F.,
The Progress and Uniformity of Child °Labor Legislation, Columbia

cfrie9; 1912. Vo1,.. 48, pt. 2, Table 12, p. 71.
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limited to children-eMployed in-manufacturing; set a minimum.
4,

age for employment of twelve,years; 2.5
fixed maximum:hours at

ten, per day; contained stme slCetchy requireMents as to school

attendance and literacy; and accepted the affidavit of the parent

as prbof,that the 111d had- reached.the legal minimum ag-dlfor
e

nt 26- ..emplgyme.

One additicinal.and continuing Argument for the curtail-

ment of cii1d labor wa-s the necessity of education. Therefore,°'- -
d

a&rocates of child labor regulations became Very interested in .

Aioulsory school attendance laws; since child labor legislat-ion

could be said to have jr.common with compulsory attendance legis-

lation the aim of insuring a Minimal education for all children.

Moreover, compulsory school attendance wai seen as a potentially

very effective instrument for the enforcement of Child labor

laws. Certainly if statutory proviSions existed for compulsory
1

full-time education-up to the age limit at which a child could

be admitted to work, not only,w6uld children receive an education

'imt their competitive effect on adult labor would be substan-

.tially delayed.

As early as 1836, Massechusatts required children underage

_fifteen to a-Etand school fer three months out of the year.as a

25
0n1y nine states had a higher minimum age of fourteen years.

These sttes. wei'e 'Colo., Conn., Ill., Ind., Mass., Minn., Mo.,
N.Y., Wis. Johnson,

26
Id.
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2-condition of lawful employmen 7
t. By 1895, twenty-eight states 28

1.and the District of Columbia-had enacted compulsory education 1aWs,
\

but provisions for enforcement were poor, and the length of time
\

.of attendance was'usually brief (generally'three mc)nths). Re-
\

quirements of Attendance for the full length of time'school was

in session did not occur untilYthe beginning of the next cent

By the end of"the- 19th\century, the most progressive
;

states had .enacted legislation to'Prevent exploitation of child-

ren by industry,29 had set a maximum number of hours for children

to-mork,
-30

had raised.the minimum ge\of.employmentlto fourteen, 31

had established a system of factory inspection to enforce age

and hour law, and had geared their compulsory school attendance

statutes and child labor la4S to reinforce each other."32 But in

the majority'of states, especially in the South, the movement
.

for effective,-child labor legislation:had barely begun. Howeyer,the

27
Chapter 245, Mass. Acts and ResolVes, 1836.

28Calif., Colo., Conn.; Idaho, Ill., Kan., Me., MasS.,
Minn., Mont., Neb., Nev.,'N.H., N.X., N.M., N.Y.', N.D., Ohio,
Ore., Penn., R.I., S.D., Utah,- Vt., Wash., Wis.', Wyo.. U.S.
Commissioner of Education, Annual Report, 1895-98 cited in. Johnson,
E.S., p. 411.

29
5ee; forkeXample, N.Y. Statutes '1876; Ch..122, "An Act to Pre-

vent-and Punish Wrongs to Children"' which prohibited apprenticing
of children.for labor dangerous to their life or health,

30See note 24, supra.

31See note 25, supra.
7 ,

32
For example,.N.Y. and Mass. amended their compufsory attendance '

statutes to make attendance mandatory up to the age of fourteen
years, which was the minimum legal employment age established by
their child labor statutes.

Li
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stage was rapidly being set: "During this period, tbe social

conceptions that would make significant legislative aivance-

ments possible inthe future were beginning to work their way

into-popular attitudes-- Child labOr, once vieed as-a-beneti------

cial social institution was slowly . . . taking on the stigma

of an unrighteous and harmful Consequence of industrial capital-

ism, destructive to child and community."33 -

III. The American Child Labor Movement

A. State Development

The organized American child labor movement of the

20th Century began in South, where there was no pre-existing .

child labor legislation and where the cotton textile industry

-
was undergoing wildly rapid expansion.

34 By 1900Southern

textile millS employed over 25,g00 children, many of them as

young as eight years and almost all of them illiterate.35 Pub-
,

lication of these facts aroused'much public concern and in 1901
7

child labor regulation bills were introduced in all four of the

South's leading textile states; North and South Carolina, Geor-

gia and Alabama. The bills were strongly supported by state
\ -
\

33Wo d, Stephen B., Constitutional Politics in the Progresslve
Era (Chicago; University of Chicago Press,-1968), (hereinafter.
Wood, S.B:), p. 6.

34See Wood, p. ; Johnson, E.S., p. 405.

35Otey, Elizabeth L., "Beginnings of Child Labor Legislation in
Certain States" (Report' on Conditions of Women and Child Wage
Earners in the United States), U.S. Dept. of Labor, Vol. I (19
Vols. Washington, D.C., Government Printing Office, 1910-1913),
(hereinafter Otey, E.L.), p. 90.

1
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federations of labor, of course not only because of the evils of

exploitation of children-,' but also because organized labor

wanted the jobs held by children for the adult workers who be-

longed-to-their organizations. 36
The legislation was-actively

supported also by local reform groups including the newly-formed

Alabama Child Labor Committee, headed by Rev. Edgar Gardner,

Murphy, which was the first of many "child labor committees" to

be founded in the United States. 3/

However, resistance to early legislative efforts was

strbng in the South. The development of industry was seen as

the way in which the re;on could estore its ruined economy.
-

Consequently, new factories took on extraordinary.imnortanCe and

public opinion vigorously Opposed efforts to regulate them. 38

Traditional southern reluctance to tolerate examination of its

institutions was exploited by textile and commercial interests

and the populace in general remained extremely suspicious of

governmental intervention.

In the North, attempts were being made to raise the

standards for employment of children and tO make previously-

enacted child labor laws enforceable. In 1902, the New York

Child Labor Committee was lorlsied; with its main purpos being

to-insure enactment of legislation with effective enforcement '

36 5ee note'22, supra,

37
Wbod, S.B., p. 9.

38
p.4.

56
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mechanisms. In Illinois, the Industrial Committee of the State

Federation of Women's Clubs and the Cook CountY Child Saving

League performed similar roles. 39

h In 1904, leaders of the state and local child labor

organizations met to consider a national organization to advance

the child labor movement. The Rev. Murphy was a leading force

in the,formation of the nation-wide organization, which.was

established in Aprili 1904. The National Child Labor Committee's

program called for an investigation to determine the facts con-

cerning child labor, for publication of their findings and for

general publicity on the issue to arouse public concern. Its.'

.main efforts attempted.to bar children.below the age of fourteen

from employment in industry and.coMmerce and to ensure that chil-

,dren between age's fourteen and sixteen would be protedted against

eXCessive hours and night work. 40
During the next half-dOzen

years (1904-1910) the NVonal Committee and the twentY-five

State and local committees worked assiduously toward .these goals.

The effects of the work of the Cbmmittee can be seen

in the volume of child labor legislation enacted by the.states

during the first ten years of the Committee's existence. Between
1904 elnd 1909, forty-three.states enacted significant child labor

legislation, either bY new statute or by comprehensive amendments

to previous enactments. In less than a.twelVe-month period in

39
Johnson, E.S., p. 407.

40
"Objectives of the Committee", National Child Lor Committeeleaflet (New York 1904), qucited in Wood, S.B., p. 12.
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1910, legislative action in thirty states improved child labor,

legislation.
41

Further legislation in-1912-1914 brought im-

proved protection and enhanced educational opportunities to child

workers in every state. 42

Opponents of state child labor legislation attacked

its constitutionality but the statutes were always upheld as a

legitimate exerdise of the state's police powe
3

In 1913, the

first of these cases44 reached the Supreme Court, which held

that there waS no doubt about the power of-a state to prohibit

children from working 4n hazardous occupations.

Although the pre-1900 cbild labor statutes had con-

tained elements of the basic principles found in such legisla-

tion currently, (i.e., regulation of working age, hours, health

and safety standards and education), they had not been e borated

into the Specific standards and prescribed methods of administra-

tion required to translate principle into actuality. During the

4 1, Seventh Annual Report", N.C.L.C., September 1911 in Child
Labor Bulletin (Nov. 1911), p. 187, quoted by Wood, S.B., p. 21.

42,
"Child Labor", 3 American Labor Legislation Review, 364, 1913;

5 ALLR 694, 1915.

43
State courts in virtually every jurisdiction dealt with the

question of the constitutionality of state child labor legisla-
tion. Ail found such.statutes to be a valid exercise of the
police power. See for example, City of N.Y. v. Chelsea Jute
Mills, 88 NYS 1085(1904); State v. Shorey, 48 Ore. 396.(1906);
Starnes v. Albion Manufacturing Co., 147 N.C. 566 (1908); Ex
parte Spencer, 86 P. 896 (California 1907); Queen v. Coal Co.,
95 Tenn. 464 (1908); Gill v. Boston Store of Chicago, 337 Ill.
70 (1929).

--44
Sturges Manufacturing Co. v. Beauchamp, 231 U.S. 320 (1913).
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first-two decades of the 20th century, most states began to

develop much more specific and precise requirements. The primary

categories of these requirements were:

-1. Minimum age for employment was set at fourteen

years in all states, with a requirement in many that the child's

age be documented by more,than a mere affidavit of the parent.45

2. Maximum hours of eioht per day.and forty per

.week were established in twenty states
46

by 1919 and thirty-
_

seven states
47

prohibited night work for children, at least in

manufacturing.

3. Progrec, as made toward extending the scope of

child labor laws to include more than factory employment ..48

Most states, however,'retained exemptions for,agriculture and

domestic employment. 49

4. Certification of sound physical health was made

a condition of employment in most states by 1929.5°

45
Johnson, E.S., p. 414.

46Ariz., Ark., Calif., ColO., D.C., Ill., Iowa, ly., Md., Mass.,
Minn., Mo., Neb., Nev,, N.J., N.Y., N.D., Ohio, Okla., Wis.
U.S. Children's Bureau, Publication No. 10, cited in Johnson, E.S.,
421.

47A11 states except Me., Md., Mont., Nev., N.M., S.D., Tex.,
Utah, Wash. W.Va., Wyo. See Id., at 422.

- 48Other types of employment that statutes were enacted to cover
included employment,in offices, laundries, restaurants, hotels,
theatres, retail stores, garages, messenger services and street
trades.

49,"Child Labor Legislation", The Book of the States, 1945-46
(Chicago: Council of State Government 1946) p. 380.

5
0Johnson, E.S.,pp. 426-7.

5 9
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5. Prohibitions on child labor in certain jobs

defined as hazardous began to be more specific;. Prior to 1900,

what prohibitions there were were stated only in general terms

relating to health dangers, but after 1900 states began to

. enumerate specific-jobs from which children were prohibited. 51

6. Education requirements, usually in the form of

completion of a certain school grade, took the place of the more

\gemexal provision that children be able to read and write. 52

7.' Employment certificates along with compulsory

attendance statutes provided the most effective means of enforc-

ing child labor legislation. 53 Th,-, certificate required proof

of age, physical fitness and completion of educational require-

51'
In 1903 Illinois became the first state to enact. a statute list-/ing which occupations', machines and processes were considered toodangerdus for children. (In. Acts of 1903, p. 187). In 1909Pennsylvania enacted a statute with two liSts, one:for occupa-7tions considered hazardous to children under sixteen, another for(occupations that no minor under age eighteen.cOuld engage in. (Pa.Act of 1909, c..182). In' 1910 Mass. authorized the. State Boardof Bealth to determine whether any Occupations were particularly

.hazardods and thus should be prohibited to minors under ageeighteen, (C. 404, Mass. Acts and, Resolves, 1910). These three
features became the ,standard type Of regulation in the area.
52

Mass.: was the first state to establish as a definite educationalstandard the ability to read and write .("legibly'!) simple sentencesin English. C.'284 Maes. Acts and'Resolves, 1906. SuCh ability.was construed as the required.proficiency fear entrance intoSecond grade. By 1915 completion of sixth .grade was required in
most states with Such standards.

.

53'
_ By 1929, compulsory school attendance for the full time thatschool was in seSsion was required in all but eight states; andattendance at continuation school for children who had obtained
employment certificates began-to be required. Johnson, E.S.,p. 412. See also: Ensign, Forest Chester, Compulsory School At-
tendance,and Child Labor (towa City: Athens,Press.1921), (here-
inafter Ensign, F.C.), p. 238.
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ments. By 1929, forty-five stat
"e
s
54

had-employmeht certificate

requirements.

8. Employment in so-Called "street trades" (news-

paper, deliverY, peddling, shoeshining) began to be subject to

regulation between 1911-1915, although not to the same extent

.as other occupations. By 1915, twenty7two states had statutory

provisions limiting child employment in street tiades. 55

,By 1914, exclusion of children under age_fourteen

from employment had been largely achieved in most states, but

progress toward other goals espous;.d by the National,Child Labor

Committee during the preceding decn limitatiOn of'hourslto

eight per day, exclusion from night-work for children aged

,fourteen and fifteen and provisions for adequate inspection and
enforcement, although Significant, was leSs marked:56

Despite the legislatiVe success of the child labor

movement, the 1910 census revealed that the percentage of child-

ren .employed in 1910 was about the same as it 11,-ild been in 1900,

and the number.of children employed in agriculture had actually

increased. 57
Although the worst physical-abuses were mostly

54
All states except Idaho, Miss., Tex. and Wyo. Child Labor Factsand Figures, U.S. Children Bureau Publication No. 197, 1930, p. 69.

55
Ala., Ariz., Calif., Colo., Del. D.C., Fla.,- Iowa, Ky., Md.,Mass., Mo., N.H., N.J., N.Y., Penn., Utah, Wis., Child

Labor Legislation, U.S. Children's Bureau Publication No. 10(1915).

56
Wood, S.B., p. 24.

57 .

Cnild Labor; Facts and Figures, U.S.,Children's Bureau (1933),pp. 70-71.
.

61
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gone, exploitation of children was still a major problem. One

child in every six' between the ages of ten .and.fifteen was

gainfully emp1oye:I.58

States were reluctant to enact further legislative

reforms, partly out of fear that disparity from state to state

in provisions for inspection and enforcement would lead to

economic disparity. The economic and competitive advantaged'
A

often enjoyed by states without protective legislation tended to

\retard reform efforts in almost all states where manufacturing

was of any importance 9q

These factor led refo Irs to the conclusion that

federal legislation was the only effextive mechanism for incur-

ing uniform standards for child rabor across the country. In

addition the changing-politicàk atmosphere 'eacouraged the view

that national legislation 1 uld be efficacious for fulfilling

reform prdgrams. The equalitarian tendencies of progressivism

had produced an inter6s't in the rights of children. Sensihg

this change, the National Child Labor Committee.initiated in

1913 a campaign to establish uniform Child labor -standards by

federal legislation.

58
Id.

59
Fuller, RLymond G., "Child Labor", Encyclopedia of the Social

Sciences, Vol. III, p. 419, Erwin R.A. Seligman and Alvin
Johnson, eds. (15 vols. New York, Macmi.l.lan Co., 1937).
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B. Federal Child Labor Legislation

1. 1914-1938

Whether the federal government should act to regu-

'late child labor was a question'that had been considered for some

time by proponents of chi labor regulation. A national child

labor law had been part of the program advocated by the Knights -r\

of Labor in the 1880's. In 1906, the first prowsal for federal

legislation 60 was submitted to Congress, but failed to gain sig-
,

nificant public suppOrt, or even the active support of the.

National Child Labor Committee. 61
hy 1914, however, the National

Commiteee, discouraged by slow improvement in-state legislation

and lack of uniformity in standardS between stateS, was ready

.to support_ federal legislation. In that year, the Palmer-Owen
ego62Bill was filed in the House of Representatives. Its:chief

proviSion read:

"That it shall be unlawful for any.
, producer, manufacturer, or dealer to ship

or deliver for shipment in interstate com-
.merce the products, of any mine or quarry_

60_
The Beveridge Bill, introduced by,Senator Albert Beveridge

in 1907 (Congressional Record,--59th Congress 2nd Session, S.-
6562) proposed that the Commerce ClauSe be used to bar from
interstate shipment the products of manufacturing establishments
that employed child laborers.

61
The organizing principles of the NCLC encompassed only state

legislative action, not federal; the fOundersbelieve.d that the
conditions of industry varied' so greatly, and decisively from
state to state, that federal legislation would be "inadequate if
nOt unfortunate". Murphy, Edgar G., Problems of the Present
South (N.Y., Macmillan Co., 1904), p. 129.)

62n
Palmer-Owen Federal Child Labor Bill, 63rd Congress, 2nd

Session, H.R. 12292 (February 1914).

6 3
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::-which:have been produced in whole-or in
part by the'labor of children under the
age of 16.years or the products of any
mill,'cannery, factory or manufaCturing
,e'stablishment.which have been produced
in Whole or in part, by the labor of
children under the age of fourteen
,years, or by the labor of children be-
tween the age. of fourteen &nd .sixteen
years who' work.more than eight hours in
any'one day or more than six days in
any week, or after the hour of.seven
o'clock post meridian or before the hoUr
of seven o'clock ante meridian.6.3

The bill imposed penalties for viOlatiOn - a fins

up to $1,000, or imprisonment up tu:one year, or both. The 1914

session ended, howevez- before the Senate could vote on the

legislation. The bill re-intzJduced in 1916 as the Keating-

Owen Bill. 64

Opposition to the bill during both Congressional

. sessions came mainly froM Southern cotton mill ownerS. 'They

attacked the bill on two grounds: first, that it was unnecessary -

because industrial conditie:ins in the South were satisfactory,

and i4Dolitic because it was certain to prove injurious to

textile mills, their workers and the southern community; and

second, that it was unconstitutional because it exceeded con-
%

gressional authority and invaded the exclusive jurisdiction of

the states. The Commerce Clause, they argued, did not extend

congressional authority to the conditions of production - but

63
Id.

"Keating-Owen Federal Child Labor Bill, 64th Congress, lit
Session, S.1083 (December 1915) -arid H.R. 82h (January 1916).

.
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-only to the actual flow of'articles in interstate\commerce: 65

Despite the opposition, the bIll pasSed both

Houses by a substantial majority" and was signed in.to iaw67 in

September 1916. Three days before the act was scheduled tip

become,operative, a Federal District Court Judge in North Caro-

Adna enjoined its operation in that state..68.
Despite widespread,

hope and belief that the Supreme Court would uphold th'e laW it

was declared unconstitutional in June 1918 in a five-to-four,

decision in the case of Hammer v. Da4euhart. 69
The court found

that the statute was not a regulation of commerce but a prohi-
,T.

bition of it; Justice v1 writinc. for the majority, held that

the Act was repugnant to'the Constitution ih a twofold sense.,

"It not only transcends the authority delegated to Congress

.over commerce, but also exerts a power as to a purely local

matter to which the federal authority does not.extend." 70

The following year, Congress enacted.another

child labor bill, this one based on the federal taxing power.
71

,

65
Wood, S.B. p. 48.

66.
The House voted'337 to 46 in favor of the Bill: Congressional

Record,.64th Cong. 1st Sess. Vol. 53, part 2, p. 2035:(1916).
The Senate approved it by vote of 52 to 12, Cong. Record,
64th Cong. lst.Sess., VoI. 53, part 1, p. 12313.
67
39 Stat. L. 675 (1916).

6 8Hammer v. Dagenhart, Unreported, W.D.N.C. 1917).
69

247 U.S. 251 (1918).

7° d. at276.

71
The Federal Child Labor Tax Bill, 40 Stat. L. 16'57 (1919):

6 5



This'statute, part of the Revenue Act of 1918, levied a tax of

10% on the annual net profits of industries which emplOyed

children in violation of the age and hours standards of the

bill. This statute came before tfie Supreme Court in the case

of Bailey v. Drexel Furniture Co.rin 1922,72 The Court concluded

that the Act was not a taxing statute uc. all, but was a police

regulation, and sinceat covered a matter not within federal

jurisdiction must necessarily be.unconstitutional.

Although the longest either Zawswas in 'effect was

the perioa during which '-ehey were in operation

to demc,-!4--ate thei,- usefulness in eliminating

three years, 73

was sUfficient

employment ;Of 'children from industries producing for interstate

commerce. 7 4

a :

After"fthe Cfiild Labor. T'ax Law had been declared,

untonstitutibnal, the only remOning avenue thouqht,to be
)

. available for federal regulation of child labor was a constitu-%

tional. amendment to allow Congress to legislate in this area.

The increase in"child labo.L' after the two federal statutes
,

were declared uncOnstitutional and the increase in hours worked

72
259.U.S. 20A1922).

73
,The Child Labor Tax Bill, enforced by the Child Labor Tax

,Div*sion- of the Department of Internal Revenue, operated from
April 1919 until May 1922.

74
-Replies to a questionnaire sent out by ,the National indus-

trial- Conference Board, Inc. indicated that a large majority
of state officials found that federal laws helped materially
in enforcement of their state laws. National Industrial Conf.
Brd. Inc. The Employment of Young persons in the U.S., (New York
-1925) pp. 70-71.

66
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I

by`Children gave evidence that there was still a'need for legis-
lation. The propose.a child lapor amendment read as follows:

-0

Section 1. The Congress shall have the
power to .limit, regulate,-and prohibit the
labor of persons under 18 years af age:

Section 2. The power of the several States
unimpaired by this article, except that the

, eration of State laws shall be suspended tothe extent necessary to give effect to legii
lation enacted by the Congress.76

The National Child Labor-Committee American

Federation of Labor;-American-Federation.of Teachers, Demo-
cratic and Republican-National Committees, National Education
Association, and many other organizations urged favorable

. ,

action by Congress. 77
After some objections concerning the

.

.

.

language af the amendffient.the above form was adopted by the

necessary two-thirds vote in both Senate and House and was
subMitted to the i't.ates for ratification.78

The ensuing struggle over ratification was

intense and often bitter. The same *organizations that supported
the two federal statutes launched a campaign.for ratification

of the amendment.by the states. Opposition to the 'amendment

came\largely from manufacturersrassociations farmers and

75
Johnson,* E.S., D. 443.

76
House Joint

Congressional

77
Abbott,..,

Resolution 184, .68 Cong. ast Session, a924,
Record, Vol. 65, Part 7, p. 7176.

p. 466.*
78
Congressional Record, 68th Congress; 1st Session, l94,. Vol.65,.pp 10122, 10142.

6 7



-62-

southern textile Interests. 79
, These groups launched, intense

propaganda campaigns. They claimed that the amendment was a

commgnist-inspired move'to take control of children away from

their parents and give it to the federal government. One

leaflet-, published by the "Citizens' Committee,to PrOtect

*Our Homes'"and Children"" cited"the following arguments in

opwsition to the amendment:

.

If.this amendment is ratified it will give
to Congress,_500 miles away, the poWer r-

1. To take-awO'theTsovereign rights of
the states and destroy local self-government
wriich is the strength-of our democracy.

,2. To,take away froM 'you the control of
the education of your children ind give it
to.a. political bureau'in Washington. -
A 3. 'To dictate when and how your children

shall be allowed to work.' .

4. To subject your children aad your hoMe
to the inspection of a-federal-.iigent.'

Wise Child Labor Laws are ilecessay but
the proposed amendment gives the power to
Congress to take away the-rights of parents
and to bring about the nationalization of
their chile=en . . .

:rhe.passage of this.amendmen.twould be a
calamity.to the Nation. Don't be deceived.
If you-.1ove your children : . . put a cross
(x) opposite No on REFERENDUM 7"81

1.1

Massachusettt was regarded as.a key:state by both,

sides and a vigorous campaign was.waged theret In NOvemher

192,4, 6y a referendum vote Of ?-1, the amendment"was'defeated.

79
Johnson E.S., p. 446.

RO
This group.,very active in Massachusets, is'thought to havebeen an instrument of the Associated Industries. of Massachusetts,

el
:Leaflet, Citizen's CTAlmittee to Protect Our Homes and Children.

1925, quoted ii. Johnsvm,,E.S., p.
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By, 1925, only four states82 had ratified and

tlielve
83

had rejected the amendment and by 1931, only six

had ratified. Between 1930,and 1932, When unemployment spread

rapidly, large numbers of employed children were discharged,

but in 1932, there was a counter-move to capitalize.on the.-

cheap labor of children and employ them for much less than

employers felt they CrAld offer their parents. 84
With

_ . _

combination of this d(:;,_lopment and the coming to power of

the New Deal AdministratLon, sixteen more states ratified the

amendment. The ,revi-ni of ±nteres.t. in turn caused renewed'

efforts by the opposi4---n ,:.nd 193,J saw no state ratifications.

By 1938, only twenty-eiaht states had ratified:the amendment,

still eight scates short of the requisite number.85

The chief reasons for failure of states to

ratify were: 1) criticism of the language - it was thoug:,- to

be too broad a grant of mower to Congress. Congress would ha-.,

in effect, exclusive control over activities of persons Lige

'eighteen; 2) fear. that ratification would effect.a genera;

weakening of states' rights and a further centralizatior

Power in the federal government; and 3) belief that ther i's

82
Ark., Ariz., Calif. Wis,

83
Conn.,. Del., Ga: Kan., Yass., N.C., S.C S.D., Ten-

Tex., Utah, Vt.

84
Abbott, G., p. 467-8.

85
Child Labor Legislation - Its Past, Present and Futuf7.,

7 .Fordham L. Rev. 217, 1938.
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no necessity for a constitutional amendment - that recent

Supreme Court decisions and severe criticism of Hammer V.

aue11Iart would enable enactment of legislation similar to that

declared unconstitutional in 1918 to survive a new Suprem

Court test, thus making amendment to the Constitution unn cessary.
86

This last opinion proved to be accrrate.

2. .1938 -. Present

In 1938 CongreSs enacted the Fair Labor §tandards

t
87

which,prohibited, among other things, "shipment/or deli-
.

very fOr shipment in commerce of any goods produced in an estab-
,

9blishment in the U.S. in:r about'Olich thirty days/prior to the

removal of such goods therefrom; oppressive child labor has been

emi1oyed."88

of any child

"OpPressive child labor" was definedlas employment

under sixteen in any establighment.engaged in pro-

duction of goods for commerc 89
In 1941, the constitutionality

of this Act was challenged and Upheld by the Supreme Court in

U.S. v. Darby Lumber Co. Hammer v. Dagenhart, several times

distinguished or ignored since it was handed down, was specifi-

cally overruled in.U.S. v. Darby. Justice Stone', speaking for

90 91

86
Id.

87
29 U.S.C.

88
29 U.S.C.

89
29 U S.C.

90
312 U.S.

91
247 U.S.

§201, et.seq,

§212.

§2(i3.

100, 61 S.Ct.

251 (1918).

451 (1941).
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the Court, stated "The conclusion is inescapable that Hammer v.

Dagenhart was a departure from the principles which have pre-

vectled in the interpretation of the commerce clause both before

and since that decision and that such vitality as a precedent

as it then had has long since been exhausted. It should be and

now i5 overruled."92

The Act t an eight-hours per day - forty hours

per week maximum that children could work and established six-

teen as the minimun age of employment in the industries covered.93

It also Provided thr. :he Chiluren's Bureau (later amended to

the Department of Labor, Children's Employment Division) inves-

. tigate and make inspections with respect to the employment of

minors and bring actdons to enjoin unlawful practices and to

enforce child, labor provisions. 94

The great majority

ployed in commercial agriculture,

trades, mercantile establishments

a

of child laborers, those em-,

intrastate industries stree,-

and many others were not

reached by this statute. 95 It has been estimated that of

850 000 children gainfully employed in 1938 no more than 50,000

92 312 U.S. 100 at 116-117.

9329
nU.S.C. 1203(1).

94
§212.

95Trattner,,W.T., Crusade fdr the Children: A History of the
National Child Labor Committee and Child Labor Refom in
America (Chicago, Quadrangle Bdok, 1970), p. 207.
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were covered by the Fair Labor Standards Act.
96

Since 1938, the Act has been amended several
times, 97

each amendment extending the provisions of the Act
to include more types of employment and reducing the number

of exemptions. The number of hazardous occupations in which

child labor is prohibited outright has, also been steadily

increased.98

B. Developments in State Legislation Sinée 1930

Since the development of minimum standards.for child
labbr laws in the first decade of the 20th century, most modi-
fications of state chi)(1 labor Statutes.have been geared to

changing requirements concerning minimum ages, maximum hours,

.1 night work, need for employment certification,,etc.99 Gradually,
state standards have come closer to the standards set by the

federal Fair Labor Standards Act. Provisions of state statutes
have established sixteen as the-winimum legal age fOr children

tO,be employed, have further extended listings of-hazardous

occupations and have Made more specific provision for obtain-
ing employment certificates.

96 o

Bremner, Robert H., Children and Youth in America: A Documen-tary Historx (4 Vol., 'Cambridge, 1970), Vel. II, pp. 299-303.
97
See 9 U.S.C. §§212, 213 and accompanying notes.

98"Child Labor Legislation", Bock of the States, 1970-71 (Chi-
.cago Council of State Government 1971),,pp. 500-501.

99
Book of the States, Vols. 1945-1973 inclusive; "Child Labor_Legislation".
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C. Recent Trends - State and Federal Legislation

More recently. fe statutes have been.amended to

ease impediments to youth e-4,,f,:ly.ment without substantiallyim-

pairing fundamental stan.dards. This has been accomplished by
.

Modifying night work restrictions and by. reducing the miniMum

'\legal age for eMployment in certain limited instances. 100

. Programs enabling minors to d'ptain job 'training while attending

'schoor also illustrate shift rigid protectionism to

more flexible standaids. Youth Corps and work study'programs
for high school students 7re eX.amples of thiS trend. In-addi-

tion, amendments. to regutions urvler the Fair fabor Standards

Act permit employment of younger children (aged fourteen and fifteen)
outside of school 'hours incertain occupations in retail, food

'service and gasolinp. sr=t7ice establishments'. 101

One area of.'.6ffiplOyMent, agriculture has been and

continues to be underregulated, by both state and federal.

statutes. 102 The Fair'Labor Standards Act originally'exempte

100
Several states h their statutes by easing restH.,tions on employment rij.7fors-engaged in vocatiOnal'training

Jgrams; lowering the agEH'for general enployment outsid o2 ec.c..1
hours,re1axing night .wo,rk prohibitior_s duringvacation pericTh'and on nights preceding-non-school-days; and eliminating theneed for employmelft Certi.ficates for after-school work.At the same time, sfates with a fourteen years minimum age

.

for'employment have increased it to sixteen and most states 1a7e.recently added to their lists of hazardous occupations fromwhich children are excluded..Book of the States, 1970-7177--500-501, 1972-73, pp. 50Z-503.
101

Id.

102
Child. Labor Laws. U.S. Department of Labor, Wage and Labc:-Standards Administration, Bulletin No. 312 (Washington, D.C.

Government Printing Office 1967), p. 23.

73
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'children employed iii agriculture if they werenot-leglly re-f.

inlo be in school. In 1949, it was amended to prohi-
.

bit such employment "during school hours". 104 This provision
still allows extensive employment of children,, especially mi-
grant children, in agri-,A.ture. Very few agricultural states

.1have child labor or comrsory attendance
statues'adequate.to

dealYwith the problem .-)` 7.igrant agricultural labor. Migrants
are often not considere- -esidents 'of the states they travel

through and in states w:?re the comulsoty.attendance statutes
apply only to residents, -^igrant children do not fall within
the scope of -such statutos. 105

Wi:I.out child labor legislation
establishing a minimum age for agricultural employment, there
is no protection for these children at all. Only sixteen
states106 provide a minimum employment age for agricultural
labOr outside of school hours, and many allow exemption from

compulsory attendance for children so empldyed. 107

a

103
29 U.S.C. 5213(c) (1938).

104
*29 U.S.C. §213 (c) (as amended 1949).

105
Child Labor Laws, U.S. Dept. ofJ.Jabor, Bulletin No. 312, p. 24.

106
A1as., Calif., Colo., Conn., D.C., Ha.,Ill., Ind., Iowa, Mo.,N.J., N.Y., P.P., Tex., Utah, Wis., Ibid.

107
U.S. Dept. of Labor Bulletin No. 312,
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4. COMPULSORY ATTENDANCE; THE STATUTORY.NETWORK

(0

I. Introduction .

The purpose of the next two chapters is to describe in-
,

detail, analyze and compare the primary reference sections 1
of,

the,compulsory attendance statutes of every state: An enormous

amount 6f statutory material is involved aad in order to present

it in both a comprehensi7e and ccmprehensthle manner, we have

reduced it to comparative chart form. The chart, which appears

as Appendix A, should be consulted by any reader who wishes to

know the provisions of any particular jurisdiction with regard

to any matter discussed generally in the text.

The first of the next two chapters Will present a detailed

comparative and interpretive analysis of the states' compulsory

attendance primary reference a manner which will pro-

vide a national overview of the ,Anscrrs 2iven by Narious_juris=_

dictions to the following que,tlons:

1. Exactly what do th. c=pol ory attendance statutes

legally require of parents, ci Ldi and the state".

2. What are the permis..1)le varieties o programs through

which these requirements may be fulfilled?

1
By ";?xjmary reference sec.:ion" we mean those pov.:3ons of a
jurisdi&tion's statutes on compulsory attemaance which set forth
the basic obligations the parent, child apd state with regard
to participating-in (usually "attendiffg") sme educational pro--
gram and the alternative manners in which tne obligation can be
discharged. '4111e.re are in most jurisdictions many other statutes-
which also estai5lish rights, obligations and exceptions with re-
gard to the compulsion of education but these are principally
de.11t with .::lsewhere in this volume. S(e, e.g., the chapters
on truancy, exemptionswand child labor, infra.

7 5
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3. What elements of the prv:sant compulsory attendance

statutes may be used to prevent, circumscribe or encourage the

future development of alternati/es to public school programs as

they have traditionally been stTuctured.

The second ,of the next t4o chapters presents an extensive

analysis of all the major cas(,y which have interpreted the com-

pulsory attendance.statutes. This analysis seeks to provide

answers to the following questions:

1. Under what circNlmsences have the cOur-Es been-willing

to expand the varieties o rrograms 0ch will satisfy tht, basic

. obligations contained in the atv.ereAl.,:.e statutes?

2. Under what circums':.an have the courts refused to

effect any expansion of the progr.,'.Ns which-are permissibl undan

the statute?

3. What are the gcn,erai implications.of this boea

case law for the develcromnt of future alternative educatio.L

programs?

An analysis of the precise wording of the primary

ence sectionS of the compulsory attendance statutes
2
of ell

states
3
is basic to 3iy determination of the underlyilw

of education laws in this country and of the officially-f--,

2x
n order to donserVe space and to avoid overburdening

chapter with the-clutter of.hundreds of statutory citatic .

have provided the citations for all the primary referenc
tiOns Of the statutes of all jurisdictions in the chart
Appendix A and have omitted them from the text and note
'except in the few instances where a particular statute
actually quoted.

3
For purposes of this chapter, theterm"states" refers tfl '

fifty states and the District of Columbia and Puerto Picc..

7 6
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means for achieving these goals. On the basis of this analysis,

it is then possible to determine the extent to which the preseht

statutory scheme permits the development,of alternatives to the

present educiona1 structureS and, conversely, the extent to

which our 1Rw, irtt be changed if cur'educational practices are

to change.

,eIn common A..usage,t has become customary to employ.the

terms "compulsory.attendance" and "compulsory education" inter.,

chanaeably. This practice does 116t reflect the reality of the

,law. The term "opmpulsory education" rarely appears in the edu-

cation laws of the states. It is merely "attendance" at'some

facility or program which purportg to be educational - which

is generally required, and not "education". Every state except

Mississippi has statutory provisions on compulsory attendance,

but only a dozen of them4
ever use the. term "comPulsOry education"

and of those, only one, california really-uses it in a way .th,=.0-,

appears to require something called "education" to occur after

the more easily compelled process called "attendance" has occur.:-J

The general nature of the "compulsory attendance" statute:.

can be derived from a review of the primary reference sections

which constitute the focal points of the whole complex legal s-7.

Ark., Calif., Ind., Iowa, Me., Mich., Neb., N.J., N.Y., 0,-j.o.
5
In addition to.the statutes which are analyzed in this chapte.

.

and the case law which is analyzed in the next, this legal.sch
includes administrative.regulations promulgated"by :the state
departments of education and, occasionally, county and local -bodies, These regulations merely implement the statutes as con-str4ed by the cases and are not within the scope of this study.
It should be pointed out, however, that they do sometimes contain
matter of critical importance to those who are interested in the
establishment of "alternative" forms.of education.

'77
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In general, they establish the oblisation Of garents to send

'Children w:Ithin dertain ages to public §choolg or to alternative

prograits for specified time periods, except when certain.stated

conditiOns justifying non-attendance exist. 6
They also pdrmit,

but do not compel, the attendance of children who are within

certain age ranges which Are below or above the range for cora-
\pulspry attendance. 7

To insure the attendance of children who

.are within the coMpulsory age-range, other sections Of the sta-

tutes create administrative enforcement systems, often staffed

by "attendance officers", and impose penalties on non-complying
a

children-and/or their parents.

Initially, it should be noted that neither stated legisla-

tive pUrposes nor case bew interpretations of the compulsory

,attendance statutes provide much,framework foi this analySis.

There is a dearth of both. The compulsOry.attendance statutes of

only two states, Alabama and Indiana, contain any legislative

intent provisions. And the number of judicial interpretations)

of compulsory attendance statutes which have-included any deter-

mination 'of the state's precise purposes in enacting the statute%

'6
As stated in the text, this analysis is generally confined to.th:-

primary reference provisions. The principal exception to this is
when reference is made in .a completely separate exemption sectior
to a permissible alternative through which the requirement notedin the primary reference provisions may be accomplished. This
occurs in twenty..-four states: Alas., Ariz., adif., Coolo., Del.,Ha., Ill., Ky., Me., Mass., Mich., Mont., Nev., N.M., N.p., Ohio,
Ore., R.I., S.C., S.D., Tex., Utah, Vt., W.Va.
7
Statutes of every state except Indiana and Rhode Island contain

such permissive attendance provisions.

4

7 8
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A.ha1e also been 8
. TO the extent there have

.been judicial endeavors in this direction, they. have been very

..iuperfickal and Have, not eurprisingly, rather easily concluded

that the purpose of the,statute was to assure i.hat ciiildrOn be

educated without worrying themselves over difficulties such as

the fact that merely Compelling attendance doesn't ensure that

"education" will take place. 9
On the other hand, a few Courts

have interpreted vapulsory attendance sta-eutes somewhat more
0 'literally. 1

.Thus the task of answering the questions: What is

actually required by the compulsory attendance statutes? From whom?

and In-what manner? can he met.only by a close textual analysis

of the statutory provisibns themselves.
C.

The Attendance Requirements

The basic requirement found in the primary reference pro-.

visions is that the child it-tend public school.or some permissible
.74

alternative facility or program. 4This'requirement can be broken

down into,a. division between those Alates which merely require

attendance at public-school or an alternative, without specifying

more, and those which go on to characterize, albeit minimally,

8
See', e.g., Morton v. Board of Education of City df Chicago, 69App. 2d 38, 216 N.E. -2d 305 (1966); Commonwealth v. Roberts.149 Mass. 372, 34 N.E, 402 (1893); State v. Massa, 95 N.J. Super:382, 231 A,: 2d 252 1967); State v. Hershburger, 103 Ohio App.188, 144 N.E. 2d'693 (1955).

9
See, e.g. State v. Williams, 56 S.D. 370, 228 N.W. 270 (1929)

and People v. Turner, 277 App. Div- 317, 319, 98 N.Z.S. 2d 886(1950).

10
See, e.g., Palmer v. Dist: Trustees of District No. 2,1, 289 S.W..2d 344, 349 (Tex. Ct. App. 1956) and Commonwealth v. Kallock, 84Pitts 167, 27 p § C 81 (1936).

.t
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what should transpire in the facility ibr program attended. This

.latter group is composed of that minority of states which speci-

fically indicate that "instruction" or "education" is required.
,Not surprisingly, atteraance of a school-age child in

sOme permissible program. e 'defined by statute, is required by

every state except Mississippi. More surprisingly, how,ever, is

the fact that nothing other than attendance is required in the

majority of states. Only twenty-two states' statutes contain a

requirement that instruction or edlacation be provided children

"upon such attendance% ',The usual presumption is that_the-legis-

latures assumed that then,' could bi no-doubt that their intention in

enacting such statiates.w-,,; to iequ.re "education", Whatever they

might have thought that,term -to comprise. On the other hand, most

of the statutes do not, on,their face, Supply much basit to refute

the claims of the public schools more severe critics tha schools ex-

ist merely as convenient warehouses where, at best; a certain-degree--

of socializ4tion is effected.

Of,the'twenty-two states which require something more than

mere attendance, two-thirds11 require "instruction" to be given

and one-third12. require "education" to take place. Although the

distinction_be\tween the requirements of instruction versus educa-

tion has been of' negligible effect-to date, we note.it because-

Jf the possibility that the difference,between the two terms may

^

11
Conn., D.C., Idaho, Ind!:, Iowa, Me.:Mass., Mo., Mont.,'Nev.,

iN.J.. P.R., W.Va,

1
22das., Calif., Colo., Fla., Ind., Okla., Vt.

8 0
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be of spme use to those who are, seeking to estblish tRe

acceptibility of gertain alternatives to,the present systems. ,

In,the fourteen states where thete is. a reqUIrement of

instruction, this requirement is generally extended to any pro-

gram the cHild attends. 13
. However, there'are another fifteen

. ,

states which, although they do not requ'ire "instruction" to

take place in public.schools, they do require it as a prerequi-

suite to approving home-study or other alternatilies to public

school attendance. 14
curiously, two!states, Mqxyland and'Vir-

ginia, requira "ipe,chld to'attend school or to receive instruc-
.

/
,tion.

-.,

;...-
. / .

In a majorIty of those fourteen states explicitly requir-
.

ing instruction in the'publico'Sc ools, the attendance requirement

is stressed and the.necessity

sequently, andindireCtly.
.z
Foy example, in7a. number of statutes.

.
, .

this-occurs-through reference/to-attendance in a program providing
i

instruction equivalent" to 1,a.t cp.ven in public schools as an

15acceptable aLternative to at endance in public school. Three

instruction is, merely noted sub-

13
But note that West Virgin a specifies instruction in other than

public school and instruct'on in the home or other approved place
as exemptions from compulsOry public school attenaance although
no reference is made to instruction in the public school. Like-

:.wise, Nevada refers toeqUivalebt instruction of the:kind and
amOpht approved by the.state board of education, althoush there
is no mention of a.requirement that the public schools give "in-
strucion".

Typically these statutes Fequite instruction by a person "teach-.
ing courses usually taught in the pliblia schools" See 'Statutes of'
Ala:, Ariz., Calif.., Colo., Del;,- Ha., Md., N.M., Ohio, Ore.-,
Penn., R.I., S.D., Utah, Wis..

15
:Ind., Iowa, Me., MassachuSetts notes that a child not

attending school maybe .zotherwise instructed", while Nevada and
West-Virginia, as indicated in note 13, stress attendan- in public
school while emphasizing in,struction in programs other ,:,,in public
school.

8 1
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states
16

seem to accord the requir=mentS of attendance and'in-
.

Estruction equal emphasis, although in.two of them the necessity

of instruction isjloted.first. Only three states17.appl'ar to

emphasize instruction as opposed to mere attendande as the. primary

requirement of their statutes.

. Seven states 18 ave a specific statutory requirem-ent

"eduCation" for each child. In additiOn to Indiana which has

specifically stated that education of th6,child is the primary

goal under the compulsory.attendance statute, 19
only California

e uses the term "compulsory .education" in the body of its attendance.

:proVision': "Every person between the ages of 6'and 16.years not

exempted under the proVis'ions of this chapter is subject tO

20 . .compulsory full-time education." Only two states,'Alaska

and Colorado, specifically require an "academic eduCation" to be

provided. Interestingly, in Florida education and'instructioq

evidently have been-Merged since its statute provides that edu-

cation must be part of 'the "school-approved irrstructional pro-

gram".

16
Mont. (instrpction and enrollment in public school), N.:Y.

("attendance upon full-time instruction2), P.R.

17
Conn., D.C., Idaho.

18
..Alas., Calif., Colo, Fla., Ind., Okla.,-Vt.
19
The primary reference section refers to "A child for whom

education is -ompulsory under this section" Ind. C2de i20-$.1-3-17
(197a).

20
Cal. Educ. Code 512101 (1969).
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III. Specific Responsibilities and Rights

A., The Children

The compulsory.attendance statutes qf all-stateS,J ex-

cept South Carolina, indidate generally that a 'child of compul7
4

zory school age (n19,St--commonly, a.ges seven to sixteen) whO is

not within any stated exception must al..tend public school for

the,"entite time that school is in session" or at least-"durimg

each school term". Only thirteen states specify that th .

dance must be'regular, 21
ontinuous/

22
consecut ve, 23

or every
.

24day that the schools are,open. Another five states require

-attendance during the ,specific hours that the 'public school is
25

.in session.

Twenty states specifically place the burden of atten4.
. . .

:'
.

, dance on .the child 26
-In'fi.;fteen, of these states,

27
the..Child.

shate this responsibility with'his parent,orwhOMever. is in,.

....

21
Ari ., Conn., Fla., Md., Mich., N.J.,S.C., 1.1ah, Wis.

22
-Kan.,.Mich.

2

25
Conn.,' La., N.J., P.R.,,Vir.

?6
Alas., Calif., Colo:, Fla., Ga:, Ha., Ind., Me. Mass.,

Minn., N.H., N.M., N.Y., Okla.,'Ore., Penn., -R.T.',.Tex.

27
The-.five exceptions are. Colo.,.Minn., N.H., N.Y.,.Tex., each ofwich merely.state that the "child i,s required toattend". All biit

..two (Ga.,.0kla.) bf the fifteen. states, first place the.responsi-..,
bility on the child dnd then 'on the parent. .Nptealso tnat some
-Cburts_have ruled thatjmarriage, or other.acts emandipatIng a
.Minor from Parental tontrOl, exempts a pupil frOM,ttie,cOMpursory
attendance'laws'on.the thEprythat under tne statute tne parents

'-are only re.sporisible for ass.uring atendance of chndren-(c.Cpt'rl..)

Pj
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. loco parentis. Almost all states 1,ave truancv provisions 28

and many'of these provisions pevm.P.7 child

aliged for-truancy. In additIon, several States have statutes
, ,

-which.authorize suspension:o-, f-xpulsion flpr rUancy and most
,

\

ren to be institution-
-,

-
n.of those- Which do hot, have e same remedy available by yirt.

,

of regulatj.on. 29 Thus, wher or not .th 'primary reference
t

section of the comPulson- te places'the respon-

sibility for attendance 0cn the chi]_: a child can be made to
i

4,:bear the burden of nor-..."trT ,.:a.cI'
I

A,
1,

I.
'

,

Despite.the la--"-:v.Ige of t limited number of-Court de-
/ I

4'ect: of th(A_compulsory_attendance
\

'statUteS, 31
mo compulsory attendance laW ;eters to the "right"

, .

.

.

,
!

cis.ions :defining the

27 (cont'd)
under -Lheir control-and emancipation removeS Children.

from'parental'control. See State v. Priest,'210 La. 389, 27 So.
'26- 173 (1946) .

,
. .

,

-. ,i,

28
.

Only Alas.,'Ha.,..,. Mass., N.C.', P.R. and ash. haveno such pro-ii .

Lvlson, '.See, Children Out of School in Amrica, Chi1dreWs Defense
-

Fund.of the Washington Research Project, Inc., Appendix j, pp. "4,26.--
,228A0Ctober,1974)., .3-t should be noted that the° first_three Of'.the
:ix'states.listed above ..dre,among those few' States whosestatutes
! specificallY place the b'urden onthe-child-to-attend, although they

--,,contain no penalty for failing'to attend.
.

.,29 . /.
,

.

_.........S.Q.e..4.,..C.hildren!..s_Ajef.ens.eLLund.,,.supra 7.-note----2-8-r...Appendi-x--..-Vc.:----pp-.
t350-:7356. _ .

.---,

\

:30 -
State v. Jackson', 71 N.H. 552, 53 A. 1021 (1902).'

,: /
.-31

For ekample, People.v. Turner., 227.App. Div. 317, 98 N.:' . 2d
; ,886, 888 (1950).1 . ,

,

.

, The object of/the compu-sory education law is to see,
that chfldren are not left in Ignorance,, that from:''.. _-
some'source they will receTve :instruction that,will

. fit,them'for,their place, in Jociety.:,'
. .

1 ,

7hrough the compulsory-attendance lawS' the state.assures children
.)of "adequate prer.:aratiop for the-independent and intelligent exer-
:Cise of their prvileges-and obligations As-citizens in a free
democracy. ..Commgnwealth ex. rel 'Wey,'166 Pa. Super, Ct. .136,
'.140, 70 A,24 693.

'

8 4
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epf,children to,attend schobl, or to be ins-tructed or educated. 3
-

It is interesting to .note in this connection that the statutes
.4)

of only two ttates 33.
refer to the Child as a-"persdn".. (Normally;

under our Constitutional scheme of government, only persons have

, rights.). Of course, claims have been made that if a child is_

required.to -attend school then ,he-lr she must have a concomitant

tighi- to be enrolled; however, these claims have usually involved

various constitutional assertions 34 and there is no case where

su'h r c2_aim has been upheld solely on state statutory grounds.

As has been well-documented i_sewhere,
35

if a child fails

to abide by the rules and regulations of the school, suspension

and/or expulsion is specilj.cally authorized by statute, reaulation

32'
The.only 'compulsory att,ndance statute ,which specifies any

; tiqht Of the child is the statute of Alabama: !'Each child,
through his parents, legal custodian, or guardian,shall have
the right to choose whether or not he shall attend a. school pro-
vided for members of his own race." 'Tit. 52, §297 (1956, '2nd
Sets., §3, appvd., Aproil 14, 1956) -

33
, N.M.

Mills.V. Board of Education of District of Columbia,
-:348 F. Supp: 06 (D.D.C,, 1972) . And see discussioni Chapter. 11,infra.

.35
SeeTZHIldi-en but of SchodI-In Ameri-aa, supra,.note 28. Andin this Connection note Betts v. Board Of EdUcation of City of

Chicago, 466 F. 2d 629, 635 (7th Cir. 1972): "The,compulsory
attendance statutes are directed to parents Or guardians and do
not purport to guarantee students iMpunity from their.tthocls-
regardless of-the mitconduct they engage in." 466 F.2d at 635...
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or local policy in all but a half7dozen states. The compulsory?
attendance,statutes of only fifteen states list sust,ension and
expulsion as reasons for exemption from the attendance require--
ment; presumably, however, a suspended.or expelled student cannot
b6 proceeded against in the other .states for violation.of the
attendance duty although that Orwellian

possibility is not
inconceivable.

Probably the principal group of children.still not
speCifically included within the Operation

of,the-natior.'s com-
pulsory attendance statutes are the children of migrant workers.
Only three 'states specifically p:rovide that a micrant child or a
child whoe-residence seasona_ is subject t_ the compulsory at-.
tendance laws. 36

However, contrary' to the assumption of mJ'ny,
nothing'in the compulsoil attendance laws of t~ie remaining-states
indicates that a migrant child would.be denied access to the public
school system in the district in which he or she resides merely be-,

cause that-residence is temporary. Moreover, such a denial To:.ould'
raise a sta:--.! constitutional issue in.those sixteen states with con-
stitutional enabling statutes providing that any state-provided
educational system must be open to "all children".

MYy. child of hi's or her Own accord and without pa-
rental consent choose to attend a private school r participate in
some other program.which is a statutorily-acceptable

alternative

36See Pa. Stat. tit. 24 §§13-1326, 1327 (1970); Ky. Rev. Stat.,Ann. §159.010 (1971), and Ohio Rev. Code Ann. 53321.02 (1972).'

8 6
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to public school attendance? 37
No compulsory attendance statute

refers to any such right of the child to so choose. 38'
On the

other hand, no compulsory attehdance law specifies that atten-

dance at a private school or other program in lieu of publiC

school attendance must be with the consent of the parent or

person in loco parentis. The manner in which a child may be

excusedfrompublicschool,attendance may'have bearing on this
/ nquestion. Only a small minority of jurisdictions provide that a-

child may'be excused from attendance only upon the application:00/

of the parent or person in loco parentis. In those3jurisdic-
.

tions,"clearly the child Could not implement his or her own
_

choice; in the other jurisdictions it appears t0 be an open

question.

B. The Parents

Whatevc:r the precise natureof the common law respon-
/

sibility of pz.trents'to educate their children, 39
there is no

statutory responsibility to educate their,children created by the

37
T s dicuSsion does not consider the legal ramifications of

such a choice'and a refusal to attend a public school by a child
residing in a' state with so,loalled "stubborn child" statutes and
whose parents object to his or her choice of school.or program
and want the'child to attend public school.

3 8With the possible exCeption of Arizona, where a parent or
other person having custody of a child may be excused from hiS'.
or her obligation to send the child to public school cif "the
child-has presented reasons for nonrattendande which are sati-
factory to a board.consisting of thepresident.of the local board ,

of trustees, the teacher of the c1.0A.d and the probation.officer
of the superior'court.of-the county". Ariz.'llev Stat. Ann.
S15 - 321(5) (1972).,

39
The parents' duty to educate their children up to their (i.e.,

the parents') "station-in-life" ks often said to be part of the
common law duty of "parental support" owed by all parents to
their unemancipated children.

8 7



compulsory attendance laws. The most that seems to be required

of parents under these statutes is that they be the force that
,

sets the wheel in motion - the usual statUtcry language i...t, that

.. they have the obligation "to cause -t:h-Ild to attend school" or

. to "cause the child to be otherwise instructed".

Every state directly or imp1Ltly requires the

parent40 having contral df a child who is vithin any excep-
,

tion- to send-or cadSe ch1-14-b. pre-

scribed alternative Just r.T.actly what-is meant L=.' he quali-

fication."having q ntrol" o:e a child/ prhic.h e..ppars in many

41statutes, remains unexp)---.a.l. J.11 .svery jurisdiction. The Vast

majority of states explIcitly require 'the parent to' cause the

child to attend school.. Those states which do not use the

explicit language achieve the same effect by impoFing criminal
rs

penalties (usually misdemeanor level fines and/or imprisonment)

'on the parent whose child does not aC:.tend.
42

However, juris-

dictions which have r.onsidered the q4estion have usdally conclud&I

that parents Ao not have to literally "insure" attndance of

theIr ch5'1!ren at school.":3 If a parent is not a party to his

or her c!n:1,--1.'s violation of the compulsory attey.dance statutes,

40
Throughout this discuSsion all referc-nces to parent shall incl.%

parent, guardian'or other per.son in loco pc..-enti,

,4
1But for some.possible insight into the meaning of term,

A

3see.State V. Priest, supra, note 27.

42
Only Kansas does-not 'impose such penalieS and it does nOt

require parents to "require" their ,:hildren to attend school.

43
See, e.g., Comm. V. Mosteller, 34 D & C 2d [Pa.] ill (1965).
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soltae state statutes excuse the parent from rponsibility for

the child's non-/attendance, even though the si.atutes provide,that

it is unlawful for a parent to "fail, neglect or refuse,to send

the child to school. 44

,Only Michir,an describes in its compulsory attendance

statutes "how '.! the parellt shall send the child to the public

schools: "equipped with the proper textbooks necessary to pursue

his school work."45. The obligation of paying for textbooks or

other feesimay be imposed on the. parent. While a majoritY of

states have provisions requiring free textbooks for chA.dren in

'grades one.through twelve, some states 46
have no such provisions,

'-
others 47

require free textbooks on1v through eighth grade,_a

.few48 4cmdition the availability 'Of textbooks cn the extent of

state appropriations, some 49 mereiy 7Dermit the free distribution

50of textbooks and several states either,réquire or permit free

textbooks Only for indigents In _he- Lajority of instances

443ee, e.g., 'Ind. Coc:a §§20-8.1-3-33,34(1973)..,

45
However, in Bond v. Public Schools of Ann Arbor Schodl Dist.,

178 N.W. 2d 484, 383 Mich. 693 (1970), the court held that since
books are an essential part of a systent of free public eleme.ltary
'and secondary schools, the school LE-nne.-,t charge,for then. But
see Hamer v. Bd. of Ed:, 47 Il1.2d 480, 265 N.E. 2d 616 (1970.)
(Phrase "free school" does not mean free textbooks.)

46
61as., Colo., Ha., Utah.

47
Ari ., Calif., Ore.

48
Ala., Ky., N.C.

49
Ind., Iowa, Kan., Mich., N.D., W.V.

50
Ark., Kan., Ky., Va., Wis.
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where judicial challenges have been brought against public school

textbook fees, the fees have'been field invalid.
51

Although-many states refer to the parents' duty to

atrange for instruction of a child who does not attend publid-

school, only Connecticut establisheS the' affirmative duty of the

parent to instruct personally if no other alternative is elected. 52

The Connecticut provision also illustrates nicely the connection

between child labor regulation and compulsory attendance which

'was discussed earlier in this volume: "All parents and 'those

having the care of children Ahall bring them up in some lawful

and honest employment and instruct them or cause them to be
,

instructe"d'
53.

in=specified. subjects,

Perhaps because the existence of compulsory attendance

statutes is predicated upon the public interest in the education

of children, the concept of parental "rights" concerning the edu=

cation 'of their children, which,is often referred to in case law,0

is absent in the statutes. The parental right dOctrine has been a

major underpinning of the jurisprudence of, the United States

°Supreme Court in this area. In the leading case of Pierce v.

Society .of Sisters
54

the cou;:t said:"The child.is not the mereN.

creature of the state; those Who nurture him and direct his

51
See caseS collected in Annotation, Val:ditv of' Public School

Fees, 41 ALR 3rd 753.

52
An example of a more typical provision is Idaho's: "Unless the

child is otherwise comparably instructed . . . the parent or
guardian shall cause the child to attend school", Idaho code
§33-202 (1963).

53
Conn. Gen. Stat. Ann.5-10-184 (1959),

54
2 8 U.S. 510(1925). See discussion in Chapter 11, infra.
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.destiny have 'the right, coupled with the high duty, to recognize

and prepare him for additional cbligations." The combined effect

of Pierce and Meyer v. 55
the other carly leading case in

this area, is that the sti.t(- cannot unreasonably interfere with

efforts of parents -to d.7ect the eL,ucation and upbringing of their

children. Even though 1Lhis_docrine is not very evident on the

face of these statutes, many state courts have included it in them

by interpretation..

In an +rect. way -he parents' right to exercise some

discretion in the .er of education of their children appears

In the attendance statut,..s, since in most cases it is the_parent

who must make the decisie-r1 as to whether the child will attend

public school or participate in one of the other permitted alter-

natives. However, even thA right of the parent to choose is

circumscribed by the concurrent obligation to submit to state

regulations concerning whichever educational alternative .is

chosen.
, )

C. The State

. The authority of the state to require 'some sort of

educational experience?fOr children :las never been seriously

55
262 U.S. 390, (1923). See d -.3cussion in chapter 11, infra.

56
See, e.g., State V. O'Neil, 187 Ind. 84, 118 N.E. 529 (1918)

("Statutes sub-h as the compulsory attendance statutes do not
invade the right of the parent to govern and control his own
children and.they.are to be given a reasonable interpretation
to the end that the best interests of the child and the state
alike may be served."); In re Skipwotth, 180 N.Y.S. 2d 852, 873
(1958) ("These parents have the constitutionally guaranteed right
to elect no education for their' children rather.than to subject-
them to discriminatorily inferior education").

9 1
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doubted. Even the plaintiffs in the Pierce case didn't question

that proposition; as the'Supreme Court observed, "no quedtion is .

raised as to the [power of the state] to require that all

.children of proper age.attend some'school:" 57
,(emphasis.added.)

Numerous lower courts have ec'hoed this view by holding that com-Q

pulsory attendance statutegre clearly within the police.power

ot the state,and are not in violation of any constitutional

prohibition. 58

The compulsory Attendance statutes refleCt separate

state constitutional59 or statutory 60 obligations to establish

.school.systema. tut, desiJite-occasional statutory 61-
or case

law62 pronouncements regarding tha purpose of these systems,.

57
Pierce v. Society of Sister$, 268 U.S. at 534.

58-
See, Marsh v. Earle, 24 F.Supp, 385 (D.C. Penn. 1938), and .state v. Hoyt, 84 N.1..38, 146 A. 170 (1929):

59
Forty-three states are ,required by their .constitutional provi-

sions to provide some kind of.educational:System.
'

60
The-Massachusetts statute is.typical,of those where the sta.,e .

requires individual localities to fulfill'this.mandate:

'Every town shall.maintain, for at least. the ndmber of
days required by.the focal board of education in each
school year unless specifically eXempted as'to any one
year ,by'sai'd board,.a sufficient number of schools for
the instruction of all children who mav legally attend:
a public school therein. Mass..Gen. Laws. c. 71, S1.(1974).

61
For example, the. Secretary of Education of Puerto Rico is

"directed to establish and maintain a system of-free public
schools in Puerto Rico for the purpose of providing &liberal edu-
cation to ths children of school age." P.R. Laws Ann: Tit. 3,
§141 (1965) .

162
In Re Shinn, 195 Ca.L. App. 2d 683, 685,;6 Cal. Rpts. 165

0.963) ("A primary purpose of the educationa:.: system is to train.
school children in good citizenship, patriotism and loyalty to
the state and nation as a means of protect:ing the:public wel-
lare."); Comm. v. Kallock, 84 Pitts 167, 67 D§C 81 (1963) (ccht'd)

9 2
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few state compulsory attendance statutes actually require-

the state to fulfill t,ad educational needs of,children. 'All

that is required by. Most statutes-is that there be facilities

for.them to attend. On the-other hand, ritore recent court deci-

*sion have concluded that certain responsibilities of the state

t logically follow from the compulsory nature of the attendance

statutes:

[We] need not._ 6elabor f-he fact that requiring
parents to See that their children attend school
under paitn of critinal penalties Presupposes'
that,an.4duCational opportunity will be madel
available to the children.63

Nevertheless, even, this view of the state's:responsi-
,

bility has not yet been extended to the point where the state

would be seen As under an Obligation to insure that eVery child

.who wishes to attend school may do so. A notable illustration

of this is provided by the 'exception" to the requirement of

.attendance which is ."given" (i.e.., forced on) those children ,Xesf.tao

1ive such a distance from the nearest school that the school

transportation system cannot inclilde them.

62(cont'd)
(The public school system 'is.detsigned and intended n.7,:

only to furnish equal opportunity to Obtain an education by call -

children but also to compel Zll parents to take advantage of
opportunity, to the end that throu4h education a more enlighiAer.oc
citizenry may result. State v. Counart, 6.9 Wash., 361, 124. P
910 (1912) ("Mbe Purpose and end ,of both public' and privte
schools must be the same - the education of children of school
age.").

63Mills v: Bd. of Educ. of iiistrict of Columbia, 348 F. Supp.
866, 874 (D.D.C. 1972). And spe Jackson v. Hankinson, 51 N.J.
230, 238 A.,2d,685, 688: "[Sfince the relationship between-c1-..:d
and school authorities is not a voluntary one but is compel,le
by law . . . school authorities are obligated to take reasonzil,
precaution for,his safety and well-being.").

9s .
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IV. The Permissible Learning Arrangements

In most jurisdictions parents have the option of electing

one of three different leatning,arrangements in order to Comply

with the compulsory attendance laws: public school, private

school and, in a scant majority of steltes, some non-selool learn-
.

ing program. The following analysis of the programs through

which the attendance rec.pirrments of the compulsory attendance

laws may be satisfied excludes three categories of "educational"

programs.in which attendance.may .1,1-? required by the states under

special circumstances: ",7ontinuation" or part-time school pro-
,grams, truancy or "paren+-al schoc?" programs,,and special educa-

tion programs. We exclude these because they are not, n,most

jurisdictions, an integral patt of the general statutory sche

we are examining.

grams seldom occur

pulsory attendance

RT.quirements concerning a

-7
in the primary reference

laws. But, because Of theit im

ance in suc pro"

e corn-

rtande to a

substantial number of chilaren, we summatize.the statutory.situh-

tion'regarding these children:

1. Special Education Program's.' A11.states have exCep-

Attmdz-,compulsory.attendance laws permittibg
,

dance iri'regularschool programs for reasons of:physidal '

mental .disability. Only thirteen of these states refer to.spe-.,.

cial education programs for'children.sc exempted. 64
Most of

'these statea'require,attendance of,children in such programs

64
D.C., Fla., La., Mass., Mont.; N.Y., N.D.,'Ohio, Ore., P.R.,

k S.C. , S.D., Tex.

.711,
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only under certain circumstances, 65
while only ,a few seem-to

require some special instruction for the child in: any situation."

It should be noted, however, that there is a judicial 'trend ethta-

blishing the right of handicapped children to an education in

public sthools based upon 'the U.S Constitution and state statutes:

;. Continuation or Part-Time'School Programs.. A ntimber

. of states require attendance at part-time "continuation" schools

for schOol-age children who have beengranted employment. permits.

The requirement of part-time continuation school attendance

appears in the primary.reference section of the attendance statutes

_65
For exampl, Louisinel (if .the st....te provides programs); Ohio .

(unless the child is termed j:ncapable of profiting from_lurther
. instruction); Puerto jitico (if an examination showS that. the
"minor may benefit from instruction in anungrided or special

1 :class").
.1 al

, .

,

,

- 66
For example, D-.C..,fOre.," and Mass. Note the special language

.of several sectionsthe Matsachusetts compulsory attendaifce
lawa. A dhild is .excirAd .from'school attenaance if his'or het .

"physical,orPmentaI ...condition is such as to tender 'attendance -
inexpedient or imibracticable, subject to the rovisions Of sec-
tion threeflof dhaptet seventy-one B" (emphasis added). Mass; .

Gen. Laws c. 76, §l,.1972) Reference to Maths. Gen. Laws c. 71B,
'indicates.that Massachusetts law requires that all children
with special needs.be provided%igith a special education program
tomeet those needs. The 'language of Mass. Gen. Laws c... 76, §2'
is-unique among the. StateS. This "Duties of Parents" section

'.provIdes that
i , ......

. -
,

.. ..

.: No physical oOlental condition capable of cdrrec-
'tion, or rendering the.chila a fit Subject for.

-%.
. 'special instrudtion at- publid chage'in institu-

tions other, thapublic day scl-ools,.shall avail-
'as-a-.defenSe uniessAt appears'that the defendant
.'has employed all regsonable.measures for the cor-
rection of the-pondition and the suitable instruc-.
tion of the 'C4 Id.

,

'.6 78ee, .Millsj-supra, .kyte 6'3; Pennsylvania Assoc. for Retarded.
Citizens.v.-Pennsylvania, 343 F. $upp. .279 ..(E.D. Pa., 1972). ,

And see discussion,
1h4aPter Il., .infra.

9 5
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in some states, 68
*and in others it appears in the "dxceptions"

to attendance sections.69 Curiously-, while about half the

states have statutes requiring attendance at 'such schools, only

fourteen states have enabling statutes authorizing the establish-
,

ment of the schools.

3. Truancy Or Parental Programs. A few states have_
statutes requiringtruantsi or, in some cases, children who have

been found to be "inCortigible, Vp.Ci0.11S or immorai"" tO attend
1.

c.

\
' ,

"truancy or parental school" programS.- Unfortunately, these
statutes proVide no descriptions of the nature or content.of

these schools,or brograms. This lack of definitional content is

,typical Gf 'the compulsory attendance statute's, which generhlly dor

'not describe the .other types of facilities Or programs they permit,
as will'be seen below.

A. Public School4

C.

Every state specifies that a "public" schooil'(also

kr,-,an as "cbmmon 'school").is among the ehumerated.learning

arrangements through Which a child may satisfy the compulsory

attendance reiquirement. 71
A substantial number of jurisdictions

68 °
For example , CaJ.iJ, Wash . ,

69
For example,'111., Mo., Ohio, Ore,,/Utah and ;Nash.

70
For example, statute's inKJ., Nebli*,ad Tenn. so provide.

/41I71
Pennsylvania merely states.that the:child shall attend a "day

school in-which the subjects and acti+ities:prescribed by the
standards of the Sta'te Board.of Educa-LiGnaretaucht-in the

language.",Pa. Stat.,tit. 24 513-1327 (1970). Althoughthe tatutddoesn't'lfgethe words "public" or "common", it isbbviolls frGiiii the Context that public"schools are intended.
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stress attendance in the public school by referring to the other

permitted arrangements as "exceptions" to public school attend-

ance rather than alternatives to it. 72

The compulsory attendance statutes provide almost no

description of these "public schools". In virtually every juris-

diction,the education statutes define "public school" by describ-:

ing programs, 73
,courses,74 and teacher75 requirementsy e7 presg4t-

ing the policies regulating those requirements. 76 The nature'cif

the facility, if there Must be one, and the precise meaning of

"Public" are left unspecified.

'Only four states.provide any definition of "school"

at all for purposes of the compulsory attendande statutes. 77

While three of these jurisdictions merely describe a "school"

as a-"school" meeting certain requirements 78 only one actually

72
Alas., Ariz., Calif., Colo., Conn., bel., Ill., Ky., Me., Mich.,

Mont., Nev., N.D., Ore., R.I., Tex., Vt., W.Va.

73
E.g., Mass. Gen. Laws, c. 71A, §§1-9

74
E.g., R.I. Gen. Laws Ann.,:§§16722-(1-9) (1963)'.

75
E.G., N.D. Cent. Code §15-41-25 (Supp. 1973).

76
E.g., Wash. Rev. Code §28A.04.120 (1970).

-77
Ala. Code tit. 52 §299 (1927); La. Rev. Stat. §17:236 (1.964);

Minn. Stat. §120.10(2) (1959); N.C. Gen. Stat.: §115-166 (1975).

78
Ala. (holding a certificate issued by school authorities indi-

cating that the school'has certified teachers teaching courses
required to he taught in the public schools in the English-lan-
guage and keeping a'register of attendance); Minn. (having quali-
fied teachers teaching all'..the "common branches" in English from
textbooks written in English.); N.C. (having teachers approved by
school officials).--

9 7
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defines the nature of the entity that may be classified as a

school:

"an institution for the teaching of children,-
consisting of an adequate physical plant,
whether .ownea Or leased; (certified) instruc-
tional staff.memberg and (at least fifty)
students Cenr,Aled as Luna fide° pupils1;

and operating a minimum session of not less than One hundred and

eighty days. 79
Except f.)x- Alabama's provisions, all of the above

"definitions" apply tc bith,p\iblic and private schools'. The

definition of "school" ir Louisiana, a jurisdiction which speci-

fies only Private school attendance as a permissible alternative to

public school attendance essentially precludes any future expan-

sion of permissible learning arrangements through interpretation

of the term "privte schbol".

Some jutisdictions do specify the minimum and maximum'
e-

80enrollments that must be maintained by "graded" and "rural" schools.

To the extent that such statutory requirements are enforced, the

varieties of possible public experimental school programs may be

limited.

A few state attenc3ance provisions refer-to regulatory

bbdies, primarily local, which may prescribe polIcies and regula-

tions concerning admission-and attendance. 81
Although the primary

7 9Louisiana (La. Rev. Stat. §17:236 (1964).' Although all states,except South Carolina, have statutory provisions establishing aminimum term that a child must attend, only Louisiana requiresthat an institution operate a minimum session in order to be -classified as a schOol.

8
()See, e.g., P.R. Laws Ann., T.18, §80(d) (1961).

81
The statutes of Ala., Conn., Del., Fla.,'Ha., Idaho, lc:n:7a,

Ohio'have such references.

9 8
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reference provisiohs geherally require attendance during the time

schoOl=ds in session, they seldom prescribe the actual length of

'the school term. (The minimum length of the school term in the

-vast majority of.states is botween 170 and 180 days.82)

One presumes that the term "public school" includes

vocational school, but the pr:'.mary reference sections of only

two states' statutes 83 refer to the vocational school component

of the public system. In one cf those states;-the existence of

a vocational School within the school district in which the child

retides determines th4, laximum c --tpulsory school age for children

residing in that dist): ;t: if _Lk.) "vocational, technical and adult

education school" exists in the ,district, the compulsory school

age is sixteen years or until high school is completed, otherwise

it is eighteen years. 84

B. Private School

Every state is constitutionally required85 'to permit

Children to attend private schipols in lieu of public school

attendance, so long'as the private schools meet reasonable state
"

requirements. Consequently, virtually every state's statutes

Specifically recogniie the "private school" as one means of

82
See K. Alexander and K.F. Jordan, Legal Aspects of Educational 41Choice: Compulsory Attendance and Student Assignment (NOLPE Second

lorlographseriesonLegalAspectsofschoolmanialistration) (No.4 1973
83
Wis. .and Penn.

84Wis. Stat. .§40.77(1)(am)(1965), §118.15(1) (b) and (c) (1971).
85-
-Pierce v. Society of Sisters, supra, note 7,7

9 9
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acceptable compliance with the compulsory attendance law,
86and eight jurisdictions- appeary on the face of,their-statutes,

to consider it the only acceptable alternative to the public

school. In those eighteen jurisdictions 87 which specifypri-
vate school" as the only type of school (as opposed to learning

arrangements not involvirlg a "schuol", e.g., home instruction,'
individual tutors) which may be-attended in lieu of public

school, the reference is apparent7y generic and refers to any,
school which is not public but wh.l.ch ,complies with applicable

regulations. In those i-roenty jurdictions whose statutes

90'refer to,"parochial"88 and/or "denominational",89 "parish",
or "other" 91

schools in addition to "private school", the

reference.to "private:schOol" is apparently meant to refer
only to non-religious schools.

In addition, twelve jurisdictions implicitly recognize
the private school for purposes of the compulsory attendance re-
quirement by a general reference to "some other school", 92

a

86
Ga., La., Minn., N.H., P.R., Tenn.,-Tex., Wyo.

87
Alas., Calif., Ga.,(Ha., Iowa, La.', Me., Minn., Mont.("private institution"), N.H., N.M., P.R., R.I., S.D., Tenn.,Utah, Wis., Wyo.

88
Ariz. Ark., D.C., Idahö, Ill., Ky., N.D., Tex., Wash.

89
Ala., Fla., Kan., Mich., Neb., Ore:, S.C. Va., W.Va.

9 Omo.

91
0k1a., W.Va.

92
Ind., Mass., Nev.

4 .
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school meeting certain requirements93, or a school which is

"independent", 94 "elsewhere", 95 or providing "equivalent edu-

_cation otherwise".96

The statutory provisions of sixteen states contain
a'definiticins of the term "private.school". Most of these defi-

nitions.are found in recently enacted amendments regulating

-trade'and career schools.
. In twelve of these jurisdictions, 97

the definition usually refers only to a private school operated

for profit; and generally defines it ascany person, firm, part-

nership or corporation doing-business by offering instruction to

the public for a fee. A1.1 of these twelve juzisdictions exclude

parochial or religiously affiliated Sáhools from their "private

-school" definitions. In the remaining four jurisdictions, the

definition of "private school" is simply: any "non-public
a

school" or any school not funded by'pulAic money.

1. The Principal Statutory. Requirements

Much of the state control which is exercised over

private schools has its.source in regulations rather than in
93c

onn., N.J., N.C., Ohio

95
De1., Md., N.Y.

:96
Vt.

"Ark. Stat.. Ann..580-4301 (1975), HaWaii Rev. Stat. 5302-1(2) (1965):Ind. COde §20-1-19-1 (1971); Kan. Stat. Ann. 572-4919 (1971); Minn.Stat. 5141.01-141.11 (1973); New. Rev. Stat. 5394.103(1975); N.C.-Gen,"Stat. 5115-245 (1961); Ohio Rev. Code Ann. §53301.07 (1971),3321.01(1971) and 3321.07 (1967); Okla. Stat. Tit. 70 53-104 (1972), Tit.70521-101- (1971); Ore. Rev. Stat. §545.010(5) (1973); Pa.. Stat. Ann.Tit: 2452734 (1951); Wyo. Stat. Anri. 521.1-191 (Supp. 1973).

101
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statutes. To the extent that statutory law put's constraints on

private schools, these constraints tend to-fall into four major

categories: requirements regarding some "APproval" process, re-

quirementsaabout length of term, requirements concernin4 curri-
i

5ulum and requirements concerning the teaching staff.

The primary reference sections in nine states' 98

statutes contain provisions establishing private schools as

acceptable alternative learning arrangements for compulsory

attendance purposes only when the private school is "approved".

The body which grants this approval varies from state to state
AP 99and includes school comimttees, county superintendents of-

,100 101schools, county boards of education,
, the state superinten-

dent ok education, 102 and the state board of education. 103
A

fekg statutes which call for approval are unclear about the body

which grants the approval104, or merely state that approval Viall
be pursuant to regulations established by the state board of edu-

,105cationo which presumably, but not necessarily, means the state

98
A1a. (certified), Ky., Mass., N.H., N.D., R.I., S.C., Wash.,W.Va.

99
Mass., R.I.

100
N.D.

101
W.Va.

10
2Ala.

103
Ky.

104
E.g./ N.H.

105
E.g., Wash.

-102

.4



'd-97-

board,.:itself, grants the approval. OccaSionally,,approval.ip.by a

noR-State agency as in South Carolina where the statute Permits

approval by the South Carolina InetependentSchools Association

or "some similar organization".

/-*
C.

requirements that must be met by a private school in order to

106Only four st&tes, statutes specify the minimum

obtain the requisite approval. All four specify the necessity

of a curriculum "equivalent" to that taught in the public

schools; one adds that t'lis curriculum must be taught thoroughly

and efficiently; 107 two v.equire staffing by certified teacher ,
108

,and,the keeping of a reaister of attendance:01090P' A few statutes

contain very vague or even undecipherable provisions such as a

requirement that the private school be "regularly organized" 110

111.or "established".0

ObViously, there is a substantial void in the

statutory lawregarding private schools. There are, hqwever,

some requirements which the private school must conform to in,

order to be an officially acceptable alternative for a compua-

Sory school age child. The_ most prevalent of these require-

ments relates to the amount of time a child'must spend in the

106
Ala. Mass.

10 7R.I.

108
Ala., N.D.

109Ala. R.I.

110Ariz.

111
Utah

N.D., R.I.

103
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school. In a fair number of%states112 this is the only require--

ment specified in the primary reference ,sectiOns. MoSt states113'

simply apply to the private schoo1s-4-e general time requiremdnt

that governs 'Public schools and specif1.7 that the private school
'child must be in attendance for the entire time that the public

e

school is in session.

RequireMents regarding curriculum are the next:

. most.preValent standards found t the Primary reference sections,
.

. with ;About ohe-half the jurisdir:tionS making.reference.to the

nature of 'an ac6eptable'course f study. 'Thirteen StateS speci-
,

'fically require that instruction be !'equiValent" or. com-
,115-.parable' -. to that provided to children in the-public'schoof.ip

the locality where the child resides. Although.one often 17.ears
A

educators,and,public school critics speak of the "reqlement"'.

.

that private alternative schools have curriculum "substantially
0 0

equivaleht".to the public schools, only one jurisdiction, New

York, actually uses that phrase in its Stitutes.

A few states, such' as Nevada, 116
have statutes
.

which speak of equivalency not only in terms of the kind of instruc-

tion being given but also.in terms of the "amount", although how
112

Ark., Fla., Ga., Ha., Idaho, Neb.., Okla., P.R., S.C.,.Tenn.,
Va., Wash., W.Va., las., Wyo.

?" 13All except Alas., Calif., Conn., Del., I1A:, Ky., Mass.,
Mich., Mont., Nev., N.J., S.C., Tex., Vt.
114

Conn:, D.C., Ind.,:Towa, Me.,Mass., N.agv, N.., Vt.
115' .

.Alas., Colo., Idaho, Mich.

16
Nev. Stat, §392.070, (156).

.7
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this_requirement-differs from the length of.term requirement is

unclear. In addition, two states

equivalency by providing that the

'parable to,that given to childrefi

114or level of attainment._ Massachusetts adds,,optimistically,

delineate the elements of this

instruction.be equal or com-

1 118of the _same age 17
and4grade \

that private school instruction must be-Yequal in thoroughness

and effiCiency" to that of the public schools

120In addition, seven jurisdictions provide
Athat private schools must offer instrliction in the "same branches

of.study" which are required to be taught in-the public schools,
Three of these jurisdictions specifically require that the

courses offered be those taught to-children of cotregponding

age121 and grade 122 in the public school, and one requires that

the subjects be taught ".in a manner suitable to children of
.

,the same ages and stage of advancement". 123

'Whke refraining from requiring that the same

subjects taught in the public schools be offered in the private

schools, the remaining states do have curriculum requirements

117
Mich.r

118Mich.

il9
N.Y.

120
Ala.,

12111., Md., M.,ich.

122
111. Mich.

N.Y. ,

.123
_Del. fs-

Ill.. Md., Mich., nre.
6
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'4 in the sense that they requ re a prescribed124 or "approved',125
1

course to be offered.- The compulsory attendance provisions of .

six st'dtes126 specificallequire the

school be taught in'English\. The only

for the private schools in Texas is "a
127'

quires primate schools to pr&ride Prescribed by

courses in the private

cour.se of study presQribed

sty* Of gOod citizen-
. ,

ship". ; In addition-t0,"branches of study", Pennsyl4enia re-

the state Luard of Education, but it appears to bc- alone' fri

requirement.

The last major category of requirepents with which-
,. .

prirratelschools mtastcomply involves their teaching staff. The A.

c nIsory,attendance:provIsions of a small number of states -

indicate that private schools will be acceptable places of atten-_

dance only if their teachers.meet certain requirements. Five

states re'quire thatteachers be "cektifieck 128
while one merely

,

requires that they. be 'qualified. 129
Two other states use the

even les's definite term "competent". 130 Ahother states that
4

124
Minn., Mont:, N.D., Penn.,-R-.I. While some states, for d,mpl%:

MoRt. and N.D., refer to othdr statutory/ provigiOns conCernin
courses of instruction, the compulsory attendance statute of
Minn. merely requires that the "common/bránches" be taugh ,

thCugh it dods not define that term. /

/12
5Me (by cdmmissioner); N.M. (by the state board)r,N:D. (county

or city superintendent ot schools or(the state board of4education).,
126

III., Ind., minn:,- Mont., Penn., R.I.

127
Tex.-Educ. Code §21.033.(1)(1971).

\

\

\

128
4,1a.,Alas., Iowa, La.,. N.D. .

129
Ohio

130
Axiz., Kan..
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tcacher'qualifications must be "egsentially eqvivalent to-the

minimum sta'Adards for plic.. school,teachers of t e same.grades
131 °or subjectS." While e exact* scop.4 of the above terms is

not apparent from"the compulsory tteLdance laws, the.law of

\\/seve'rai: jurisdictios indita'tes taat Whatever the'Precise'mean-
.

ing of terms such:as "capable", these terms do not necessarily. .

. imply the necessity of meeting state certification,retirements432

4 few state dompulsory 'attendance "statutes cohtain

.ot er general requireMents pertine.:mt to the school. Ai-
.-

though geldom apPearing Dthe pr3mary attendance sect?, ns, the

requirement that private schools keep registers or records of
.

attenplance may.aIppqar in.other,sec-ffions of the compulsory atten-
e

,

dance statutes. 133
The failure of private schools to'keep re-3

dcordS ofattendance and°render attendance reports as,are required

.of 15iibli,c schools
)
render them unacceptable Places of attendande'

4...

J.,for purposes of the comp sory attendance laws in some jurisdic,-.

.7
.

vOtions.
134

Some statutes require that privsate schools be "open

to inspection" by the stäte,attendance-offider, local attendance
.

officers or other officials.

131
Minn.,

132'see,
e.-g., People v. Turner, 121.CA 2d Supp. 861, 263 PI*2d

, 685. (1953) ; apPeardenied 347 U.S..972, The California
compulsory attendance provisions requiring private tutors to
Yhold a valid state orelential for the grade taught". waspnOt .Aunreasonable or arbitra 17,.; aAhough teachers in private schools.

HWere not required to p ssess such certificate although they were
-.required to be perso s "capable of teaching".

. .

,r, k ..lj3 ' ,.
For example, such reCords'afe. required in Calif.. (g12154),

P.C. (§31-.205), 1,a. (§17:22-8) and R.I. (§167a9-2).
t134

E.g., Conn., N..C.

107.
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. Relationship.between t.he Principal Requirements'and the Establishmentof Alteenative Learning
,Arranaements

, Because no state other than Louisiana defines
the private school" int'erms of a"physical facility and a°

*1
.minimum number of studerits, the private school option which is

, .explicitly or impliietalr'permitted in all compulsory attendance
stetutf.;s,opens a wide--range of possibilitkes for the extablish-'

'-ment:of.. futpre a.lernatie le'arning arrangementS. For example,.

,.

''. -. - ' --case 16tin, o states has alre ly.interpreted the phrase."private
,

..scho3S"'
.

:ihclude home instruction:135'
,

.
.°T. Of CO;se, ,the two pilMary categories of basiC.

..t,
.

,.*.irements which might seriously ciri.aimscribe or even prevent ,.
. .

.

. q, , ,
. ,heest&ñshxnent of future. ipnova,tive alternative. learning ,

.
. =

arrangeMents under the ."privateschooI" optiOn are those regarding
CArricullIMA which reqUire "equi'Valent instruction" or adherence

.

. ..

.., ,toprescribed program of study, and thcse'requiring state 7rt.
.

.

* N

:e-ification og the teaching staft.. 4
. ,

L With regard to 'the first categbryi,,
,

'instruction": is ,. as" we h'dven, seen, essentially
_undefined by- most,

-
,.-"compulsory attendance statutes. But the-ftiost likely implication-.

.
.

.

.

.
.

kof.the phrase and 1-1.e one that has been adopted by.a:number of
.

'
'. '. is>.

. .

regulations which implement these statutes iS,that'it probably,
. .

-
Sc j135 .

People v.: Levison; ,,

404 Ill. 574; 90, N.E..2d 213 (1950).:;State.v. Peterman, l2.1 Cal. App.1d $61, 253 .2d 685 (1853)..But contra,, State v. Garber 1971<an. 567; 419 P.2d 896,(1966Y;State V.,., Counart, 69.Wash. 361,-124 P. 910- (1912) ;Cf.. State vi.Hoyt,, 84 N.H. 38; 146 A. 170 (19.29), And, seediscussion, chapter '5i infra.
-

S....
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means , a_minimum, instruction in those subjects offered to child-_ .

,ren of the same age or grade in the public schools in the locality
where the child resides. If this is all it means, it is probably

a requirement that can 'be coped with by innovative alternative

learning wcrangements se0t.ifiTlegitimacy under the "private'
,.) .

school" rubric. However
1
if.'; in addition, it is interpreted to

mean instruction to the same extent and for the same duration

that the subjects are taught in the public school, and instruction

in a "school" environment similar to that of the public school,

it could be a Iimitin4 concept so far as the development of

new,Alternative learnipg arrangements is concerned. Of course,
4

very strict adherence to a set of prescribed coursesoto the ex-

tent and for the duration that similar courses are required to

be taught in the public schoolsomuld be very restricting even

to more conventional private schools and is not often required

of them. -It is important to note-that very few states specify

both that the courses and the methods of instruction must be

. those utilized by ttle public schools. In -general, the Mnst that

is required is that the methods of instruction be approved, not

that they be equivalent.

The difficulties likely Lo be engendered by the

second category of requirements concerning teacher certification
.

is oh-vious. The effectiveness of a contemplated alternative

learning arrangement other than public schools and conventional.

private schools may well depend on the use of.personnel whose

qualifications do not comply with state certification requirements.

109
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A third and widespread requirement that private

schools be attended for a specified number:6f days and during

the same basic period the public schools are in session is also

potentially limiting. But the failure of almost every state to

Provide a statutory definition of "attendance" for private

school purposes may alleviate this impediment to the establish-

ment of innovative programs. Note that Florida is the only state

with a statutory definition of "regular attendance" in a private

school. 136
Whether.the definition of attendance is provided by

statute, as in Florida, or by regulation, as in a number of

states, or by some less formal document, in most instances; the

requirement of presence in a facility (school) is qualified by

°a provision which considers engaging in .an activity which is

part of the approved curriculum to be compliance with the atten-

dance requirement. Thin should enable'a number of innovative

alternative learning arrangements to avoid violation of the basic

'statutory requirements.

On the other hand, it must be remembered that the

.piilicies and regulations established by state and local governing

bodies may circumscribe attendance policies in ways which are

detrimental to the development of future alternative learning

arrangements. Surprisingly, however, of the four states with

primary reference sections which explicitly .refer to the estab-

lishment,of general attendance requirements by regulatory

136
Fla. Stat. §232.02 (1961).
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.Governmental agencies, 137 only two., Florida and Idaho, indicate

that such policies are to be applied to private schools. Statu-

tory provisions elsewhere in the education codes may establish
A

limiting policies and requirements concerning attendance in

private schools,lbut such limitations certainly appear in no

more than a dozen jurisdictions and probably in far fewer than

that.
138

To the extent,that these statutes merely require

governmental agencies to promulgate regulations on the atten-

dance issue, any roadblocks to innovation established by such

regulations are probably much easier to overcome than statutory

restrictions.

137
Connecticut, Florida, Idaho, Montana.

138
In addition to provisions reguiating private schools in the

states listed in note 97, statutorydrprovisions affecting
private schools:are found outside thTcompulsory.attendance
statutes in fourteen states. Howeer, some of these sections
establishing requirements that muse be adhered to by the private
school are extremely limited. For example, South Carolina [S.C.
Code Ann. §21-89 (1962)] requires only that attendance-records be
kept and be available to the State Department of Education.
Provisions in Alabama [Ala. Code tit. 52 047-8 (Cum.Supp. 1973)],
Colorado [Colo. Rev. Stat. Ann- §123-21-14(1964)], Delaware
[Del.i. Code Ann. tit.14 §4100Cum.Supp.1970)], Kentucky [Ky.Rev.Stat.Ann. §155.080 (1971)1, Iowa [Iowa Code §§280.2(1971, 280,10(1970)),and New York [N.Y. Educ. Code §810 (McKinney Supp. 1975)] generally
provide that private school curricula must be approved by the
State Board of Education, and that attendanCe and other records

'must he kept in the same-manner as those'in the public school.
Six states establish' more extensive statutory requirements: In
California [Cal. Educ. Code §29007.5 (1975)], Maryland [Md. Ann.
Code art. 77 §11-12 (1975)], Maine [qe. Rev. Stat. Ann. tit. 20
1102 (1965)], Nebraska [Neb. Rev. Stat. §§16-19-2 (1870,-
16-49-4(8) (1970)], South Dakota [S.D. Code §13-4-1 (1975)], andWashington [Wash. Rev. Code.§28A.02.200 (1970)] private schools
must be accredited and supervised by the State Department of
Education and comply with public school regulations beyond mere
equivalence in curriculum and concerning teacher accreditation,
adequacy of facilities, and compliance with building, health and
sanitary regulations.



Another category f requirements which necessarily
will have substantial effect y program seeking recognition

under the private school rubric,l§cthat of the approval prOces'ses.
For example, in Massachusetts where the approval process is under
the jurisdiction of the local sdhool committees; the statute

specifies that a school committee may approve a private school

onlY "when satisfied that the instruction in all the studies

required by law equals in thoroughness and efficiency and in

the progress made therein, that in the public schools in the
same town". 139

Although the "studies required by law" are de-.

lineated more or less clearly, the provision obvious,ly encourages
wholly subjective school committee decisions by use of the terms

"thoroughness", "efficiency" and."progress". In jurisdictions

with, prOvisions as vague as this, orteven more so of which
there are many, the power of the designated apProval agency is
clearly a major obstacle tothe,development of alternative

learning arrangements even though such arrangements are indis-
putably permitted under the primary reference sections of the

compulsory attendance statutes themselves.

In additiow,t6 the difficulties inherent in the

approval process itself, further impediments may lie in the

appeal process, if any, which is provided"for parties aggrieved
by a denial of approval. Only Rhode Island's primary reference
sections contain provisions regarding approval, but otheri

jurisdictions probablk have-such provisions either regulations

139
Mass. Gen. Laws c.76 § 1, (Supp. 1975).

;-)
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. or in their administrative.procedure acts since the laCk of

an appeaf mechulizm would be subject to'donstitutional challenge.

this connection it is intereiting 1.:o note that a 1973.amendment

to the North Da]:ota compulsory attendance laws removed the right

to appeal to, the state superintendent of public instruction from

a decision of the county superintendent of-schools and made the

county superintendent and the stata superintendent co-decision-

makers in the approval process. 140 n removing the initial

approval power from the county superintendent alone, the amend-

ment may have increased the likelihood of flexibility in initial

decision making, but it is uncleax to whom, if anyone, an

aggrieved party may now appeal.

Finally, there'are occasional references in the

education statutes of some jurisdictions -although only in Massa-

chusatts does the provision actually occur in the compulsory

attendance law itself, regarding the transportation of children
ci

in private schools. These provisions generally permit public

financing for transportation of children to private schools under

140
N.D. Cent. Code §15-34.1-03(1971).
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certain prescribed conditions. 141

The constitutionality of such provisions author-
..

izing the use of public funds to.provide students with transporta-

tion,to sectarian and other private schools has been upheld in

numerous federal 142
and state143 decisions, usually on the theory

that the aid(transportation) is being provided to the students

not the private institutions and therefore the public funds

are providin4 no or only de minimis aid to the private (usually-

sectarian) instrtutions. However, other states have struck

141
See, e.g., Mass. Gen. Laws C.76 §1 (1969) : ...In order to

protect children from the hazards of traffic and promote their
safety,-'dities and towns may appropriate Money for conVeying
'pupils.tO and from any schools approved under this section.

PUpilsj. who, in the fulfillment of the compulsory-attendance
requireMents Of this section, attend private schools of elementaryand high school grades' so-approved.shall be entitlect.to the samerights ana privilégeS,as to transportation to and from,schOol* as-are provided bylawfor pubils of public Schools And shall'llot

-::be'denied such transportation because their"attendance is in a-school which-is conducted under religious auspices or includes
religiovs-instruction inits curriculum,-nor because,pupils-of
the public schoolS in a particular city or town are not_actually
receiving-such transportation.

-142-
Board of Education Of Central School Dist.. No. 1 V: Allen,.

392 U.S. 236, 88.S. Ct. 1923 .(1968) is typical. ,Inithat decision.
theSupreme.Court.stated:

.::

As.with public provision of police and fire protection,
sewage facili:Eies, and streets and sidewalks, payment of
bUs fares 'was of some value to,the religious school, but
was nevertheless not such support of. a religious institu-
tion as to be prohibited establishment of religion within
the meaning of the First Amendment.

r, 392 U.S. at 242.
143

See Rhdades v. School Dist. of Abington Tcwnship, 424 Pa..202;
226 A.2d 53-(1967); Snyder v. Town of Newtown, 147 Conn. 374,
161 A,2d 770 (1961) ; Bowker v. Baker, 73 Cal. App. 2d 653,'.167
.13.2d 256 (1946);. Adams v: County Com'rs of St.'Mary's County,
180 Md..550', 26 A.2d 377 (1942); Alexander v. Bartlett; 14 Mich.
App. 177, 165N.W. 2d 445 (1968); Americans United Ihc. et. al
v. Independent School Dist. No. 622, 288 Minn. 196, 179 N.W, T

'2d 146 (1970).
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-
/downrsimilar statutes as contrary-to the provisions-of the state'

,

constitutions144. In-the most recent of these casesi-Epeldi v..

Encielking, 145 .the.Idaho Supreme-Court concluded that the pro7

hibitions in its constitution against public aid to parochial ,

ende\avors were more stringent than those in the federal consti-
tution and precluded even state financing of transportation for.

.

parochial school students. 146 The opinion' remains in force,

. .-144
See EpeIdi .v.-Engelking, 94 Idaho 390, 488.P.2d 860, cert.

:den,_406_U,S-..q57 (1972); Matthews v. Quinton, 362T. 2d '932.
. (S.Ct. Alas: 1961).; Spears.v.:116da, 51:Hawaii 1, 449 P..2d 130

(1969); 'Judd v. Board of Education, 78 N.Y. 200, 15 2d
576. (1938); Visser v. Nooksack Valley School Dist.-No: 506,
33 Wash. 2d 699, 207 P.2d 198 (1949).
145,

94 Idaho 390, 488 P. 2d. 860, cert. den. 4126.U.S. 957
"(1972)-
146

The ppeldi court considered that unlike the provisions ofthe Federa1 CcnStitution,- the Idaho constitution contains provi.8ions-specifically fotusing.on. private schools controlled by sectarian
authorities'and prohibits: any appropriation by the'legislature Or other governmental entities or payment from anypublicfund in "al:CI of any'church" or "to help support or sustain"

.an:vchUrch affiliated school. (Idaho,COnst'.. art. 9, §5.) In--.-striking down the-.1egislation-aSsiSting students to attend paro-chial schools by the provision of free tranSportation, the court-noted that-the legislation also aided those schools by bringingstudents to.them and.owas thus prohibited under the provisions
.of the Idaho ConstitutiOn. The court.stated:

[I)t is our conclusion that the framers.of our consti-
tution intended to more positively enunciate the
separation between church and state than did,the framersof the United States Constitution.' 488 P.2d at 865.

In countering arguments made in State ex rel. Hughes v.-Board of
Education, 154 W.Va. 107, 174 S.E. 2d 711 (1970) holding thatdenial to parochial school students of tha right to ride thepublic buses would be in violation of the equal protectionclause of the Fourteenth Amendment to the Constitution of theUnited States, the Epeldi Court referred to Idaho's paramountinterest against aiaiHTTeligious institutions and concluded that

[A] state has sufficient latitude under the Fourteenth'and First Amendments to uphold its policy against aid to
(cont')-
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certiorari having been denied Aly the U.S. SUpreme Court. 147

In some states, particularly those which are large aftd sparsely

populated or-with substantial low-income populations, the state's

position on this transportation issue mai; have important bearing
-

on the type of alternative learning arrangements which can be

developed,

3 Other PrOaram8

In addition to public and private schools, there are

two other categories of learning arrangements which, under the

terms of the primary reference sections, represent acceptable

alternatives for complying with the compulsory attendance statutes.

The first of these is generally referred to as "private" or

"home" "tutoring" or "instruction"; and the second includes

those vague references to instruction "elsewhere" or "otherwise."

(Solely for reasons of conveniencer we will refer to these two
_

categories as "non-school" alternatives by which we-mean they

are not implemented in a physical facility commonly called a

"-school".) Evena superficial perusal of.the statutes makes cear

that these categories of programs are not held in much favor.

Only a minority of statutes have references to these ,cate4ories,'

and, even when reference is made, it is most often a reference

146 (cont'd)
religion although by doing so free exercise of

religion (attending parochial schools) becomes more
expensive. 488 P.2d at 867.

1 47 406 U.S. 957 (1972).
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to that program as an 'exemption" from, rather than an alternative/

to, public school attendance. For example, in twelve148 of the

twenty states 149 whose statutes explicitly refer to non-school

programs as acceptable alternative learning arrangements for

purposes of compliance with attendance statutes, this reference

appears_in terms of an exemption. And of the sixteen states whose

statutory language may be interpreted.as implying the acceptability

of such programs, n e of them151 treat them as exceptions not al-

ternatives. In many of these states where,"non-school" alternatives
\

are thus de-emphd4zed as acceptable learning arrangements, private

schools are accorded similar treatment so that a strong statutory

preference for public scbool atterdance becomes'clear. 152 And in

the seven states153 where private school attendance is listed as

an alternati,ve but "non-school" arrangements apipear as an exemption,

again, presumably, a preference is being expressed for learning

148
Alaska izona, California,,Colorado, Hawaii, Nevada,

Ohio, Oregon, Rhode Island, South Dakota, Utah, West Virginia.
. \149

Alabama, Alaska; Arizona, California, Connecticut, Colorado,
D.C., Florida,\Hawaii, Iowa, Missouri, Nevada, Ohio, Oregon,'
Pennsylvania, Rhode Tsland, South Dakota, Utah, Virginia, West
Virginia.

150
Arizona, Connecticut, Delaware, Idaho, Iowa, Maine, Maryland,

'Massachusetts, New Jersey, New Mexico, New York, Oklahoma, South
Carolina, Vermonto West Virginia, Wisconsin.

151
Arizona, Delaare, Maine, Maryland, MassachuSetts, New Mexico,

South Carolina, Vermont, West Virginia.
- 'N,

152
. The stateswhoise statutes reveal this preference are Alaska,

Arizona, Califoraa, Delaware, Maine, Maryland, Nevada, Oregon,
Rhode Island, Veririont, West Virginia.

153 - NN
HaWaii, Massachusetts New Mexico°, Ohio; South Carolina,

South Dakota, Utail.

1 1 7
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.

'within the framework of some conventionál facility.

However, even,though'a'state may so indicate a preference

for school.attendance over learning through non-school"srograms,

df it does permit such programs,its ability to impose this prefer=

ence on parents or, conversely, the extent of parents',ability to

make a meaningful choice among alt,-,:rnatives, will-depend upon the.

nature and.extent of official restrictions applied to such "non-
,

school" programs. Are the restrictions presently applied to

"non-school" programs =der the compulsory attendance statutes

rendering those prograM4 effectively inaccessible? Can-the pre-

sent program requirements be interpreted to permit innovative

alternative learning arrangements even beyond those presumptively

intended by the statutes? To answer these questions requires 4

er look at the nature.of these restrictions.

a) Home or Private'Instruction or Tutorihg
,

The non-school category composed of arrangements

scribed as "home" "private" "instruction" or "tutoring". is

a permissive category; that-is, it authorizes particibation in

such_arrangements- in lieu of school attendance .fcr children who

could, if they wished, attend school. In situations where a child

is unable to attend schoc,_ for some reason, 154-
sucli' child may al-

ways participate in these non-school alternatives even if such

alternatives are not permissible under the primary reference

154
But in accordance with the national trend toward "mainstreaming"

- including disabled children in public school programs - presumably,
fewer and fewer children will be considered "unable" to attend school.
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sections because they would be permissible, as to the disabled

child, under some separate-"exemptions", section.

The statutes-of ten states explicitly permit "home

instructionH155 and thoe of ten others explicitly,permit priyate

,instruction or tutoring156 which presumably includes home instruc-
- ckf

tion. -In addition, case law in six more states has interpreted

t
the language of the compulsory attendance st3tutes to permit home

J

instruction even though it is not specified in the language of

the statute. Two states have effected this by interpreting the

term "private school"1"and two others by defining the word

n elsewhere. HlIS
The rerlaining twn have conoluded that home in-

/

struction is within the meaning of the phrases "oter means of

instruction" 160 and "instrUction in,a manner approved by school

161officials."

155
Arizona, Colorado, Florida, Missouri, Nevada, ohio, Oregon,

Utah, Virgihia, West Virginia&

156
Alaliama, Alaska, California, District of Columbia, Hawaii,

Iowa, Pennsylvania, Rhode Island, South Dakota.- Note that Con-
necticut refers to such private instruction by specifying that
all parents who have the care 'cif children "shall instruct them
or cause them to be instructed" in F ecified subjects (emphasis
added). Conn. Gen. Stat. Ann. §10- .1,4(1967).

157
Ind., Ill.,*Mass., N.J., N.Y., Okla, And in several jurisdic-

tions:there are Attorney General'z opinions interpreting the
primary reference sections to permit home instructioh despite
the absence of explicit statutory language so permitting.

'158
People v. LeYison, 404 III. 574, 90 N.E. 2d 213(1950).; State

550 (1904).,.v. Peterman, 32 Ind. App.'665, 70 N.E.

159State v. Massa, 95 N.J.' SUper. 382, 231
2d 8

A. 2d 252_
(1972).

(1967); In
re Foster, -69 Misc: 2d 400, 330 N.Y.S.

160
Wright v. State, 21 Okla. Crim. 430, 209 P. 1-79- (1922).

261Commoriwealth v. Robert's, 159 Mass. 172, 34 N.E. 402 (1893).
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As in-the case of the private school, a basic and

-widesprecad requirement applied to private instruction162 con-
,

cerns the,time for which or during which the program must be

attended or the child inStructed. At least elev of tile nifie-

teen states whose statutes explicitly permit priv te instruction

contain this requirement-. The majority163 state it generally

and simply, indicating that"the child must attend or be instructed

for the entire time during which the public school in the locality

in which the child resides is in session, or for a period of time
-

equivalent to that for which the public school is in session.

Three of these states ar-tually sp-r.ify hours requirements, one

generally, and two, specifically. 164 tn a few jurisdictions )

there is a wide discrepancy between the number of days that

private instruction must be offered and 'the number of days

public schools must be in session. Foro instance, in Alabama,

VI

162
UnleSs explicitly stated otherwiSe,"private instruction" will

be used-throughout the remainder of this section to include home
instruction.an tutoring..

163
District of Columbia,'Florida, Missouri, Oregon, Pennsylvania,

South Dakota, Utah, West Virginia.

164
N te that the Virginia primary attendance section refers to

-school attendance and instruction by a tutor at home as alter-
natives to public school attendance and then.specifies that
"Such child....shall regularly attend such school during the
period ot6'each year the public schools are in session and for
the same number of days and hours per day as in the public
schoole Va. Code Ann. §§22-275.1(1973) (emphasis.added.) Evi-
,dently, this transmutes the home or other locale of the priVate
instruction into a "school" under the Virginia statute.

120
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public schools are required to be in session for 180 days but

private insruction need only be given for 140 days. Solptimes
2"the number of days required is the same but the numb,ef of hours

varies widely. For instance, in California both'private Instruc-

tion and public schools must be operating r 175 days, but pri-

vate instruction need only be given three hours per)y, whereas

students in public schools must end twice that long.

To insure compliance with these restriCtIons,- a
4

number of states reiluire registers or records of attendance to
r'7be kept by the p trivate utor. 165

For example;- Alabama requires.
r=`that rSuch tutor shall keep a register of work;'showing daily

7v
the hours used for instruction and the presence or absence of

any child being'instructed, and shall make such reports as the ., .

state board of education may require. ,166
Some states specifi-
.

cally require such registers or records to be kept open for in-

spection at all times by whichever officials are* required to

enfOrce the compulsory uttendance law. One state impose a

penalty on those required to keep such records for failure to

do so. In a few states, the parent br other person having con-

trol of the Child must furnish a "certificate4 to the secretary

of the school district inaicating, among other things; the0

period of time during'which the child has been under private

1973);
R.I.

D.C.
Gen.
W.Va.

Code Ann.
Laws
Code Ann.

165
See Ala. Code: tit. 52§299 (Cum. Supp.

S31-205(1973); Fla. Stat. §232.021(1961);
Ann. §16-19-2(1970); S.D. Code §13-27-3(1975),
§18-18-1(1975)'

1.

166
Ala: Code Tit. 52 §299 (Cum. Supp. 1973).
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instruc'tiOn and the'"-details" of such instruction. However, -

only one state, Florida, appears toAmpose any,penalty for

parental failure to comply with thase record-keeping o-aligations.
"

Basic requiremen'ts of "approlkal" of'private instruc-

tion or of an "esablished system" of home study appear in the

attendance statutes_of only four states. 167
One of these merely

states_that this approval must be obtained without specifying

any conditions for approval 168
while two others refer only to

.

/
,,

the most cursory and vague standards that must be met: approval. ..

-at

-will be given if the ins+ructidn is deemed "proper1,49 s,.or satis-
(52

factory',170 by the appropriate school officials. The remaining

state, Rhode Is1ari4.1. applies to private, instruction the s'anie

lengthy requirements which are prerequisite for approiral of ,

private schools including, among dtheZ things, the requirement

that specified subjects be taught "thoroughly and efficiently",

in Eng4sh and substahtially to the same extent required in publicd

school.

167

168
Colorado CNote: Although Colorado requires such approval for

instruction "under an established system of home study",tit :
requires no such approval of 'the.alternative mode of.instruction
"at ,horrie by a teache;_certified fpursuant to law.)" Colo. Rev.Stat. Ann. §123-205)(1964).

S.

ColoradO, Hawaii, Pennsylvania, Rhode.Island.

169Hawaii.

a70
Pennsylvania.
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Seven other states indicate the subjects, usually termed

"branches of instruction," required to be taught under the

privitte instruttion arrangement. Five of these require that

they be the same sublects taught in the public school. 1_ 71
Thg;

.other two stateS172 Just indicate, generally, that the Child iS

to he instructed in -".prescribpe subjects, presumably referring

to the provisions in the education laws which prescribe what is

to Je taught in public Ahools. Vote that two of the above,

states173 require that the instruction be given in English, while'

'one, which formerly provided that instruction be given entirely.

'in-the English language now merely requires instruction "givent-
,

so as to read to mastery of the English language. "174

, In addition, five States', statutes contain the critical

requirement that any private instruction be "equivalent", 175 or
,"comparable176' . to that offered in the pufalic schools if it is

fo be deemed an acceptable arrangement for compliance with the
,

compulsory attendance requirement. What is the nature of thii
-1

equialency, and how 2iterally;is the word to be aken? .No

171 '

Alabama, ArizOna, California,
school"), South Dakota,

172 -*

Ohio, Utah.

Oregon ("usually taught in public

173
Alabama and California.

P

a

174
South.Dakota [S.D. Code §13-27-3 (1975) as amended by stat.-1971

C. 116,, S2)]. 0

k

,175'Connecticut, District of Columbia, Iowa, Nevada.

176
Alaska.

IMMINIMMEW
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j urisdiction's statute provides an adequate answer,- One state 177

prescribes equivalency -"in kind and amount" to that approved by.
178the state,board of education. Another state specifies in

,

6
As primary reference section that the instruction must be com-

pargole to that offered in the public schools in the area. Three

of the jurisdictions whichademand equivalency179 do not even pro-.

vide:generalities as vague as those just noted. The state with the

most elabori.te provision, Miisouri, requires that the private
r !

instruction "shall, in the judgment of a court of competent'

jurisdiction, be at least substantially equivalent to the in-
. , .

struction given children of like age in the day 6chools in the

locality/in which the chill ieSidis". 1810
Note that ever; this

provision supplies very little in the way of a usable standard.
,

How Gould a court ever reach determination under it when child-

qren 'of the same age in day schools-in the' locality" may be

engaged in S number of different courses of study and since day

schools, according to-the primary refekence statute, may be

"public, priNiate parochial, or pariih"?

177
Nevada (SatiSfactory written evidence of this must be pre-

sented to the board of trustees in the sdhool district in which.
the child resides0

178
Alaska.

.

179
Connecticut, District of Columbia, Iowa.

1 80Mo. Rev. Stat S167.031(1965).
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.

The most pervasive category of statutory requirements

applied to private instruction concerns the teachers or tutors

who provide the instruction. Fourteen'statesthave some statu-

tory criterion for-perso-ns providing private instruction which

must be met if that instruction is to_satiSfy_the-compUlsory

attendance statute.. Five .states181 require that .teadhers be

"Certified", four182 th t they be "qualified", three183 that

.the be "competent", and one184 erely: stipulateS that they must

be teachinTwith the permission of thelocal school. .district.

:One oher, Florida, requires that they be persons meeting-"all

reqUirements prescribed by law and ieguiatións of the state
/

board for private tutors. n185
It'is not apparent :from the

statutes whether to.be "competent or "qualified" tutors mut

be -certified teaChers4 In those states where private'instruction

-is permitted as result of judicial-construction of the compul-

sory attendande statute rather/than as a reSult ofe1icit prb7,_

vision in the statutes themselves 186
actual certification is

181
Alabama, Alaska, California, Colorado, Iowa.

18
20hio, Pennsylvania Virginia West Virginia.

183
Arizona, Hawaii, Sbuth Dakota.

184
Oregon.

185
Fla. Stat. §232.02(4) (1973).

186
See cass Cited at notes 158-161, inclusive, supra..
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never required of tutors (or parents acting as tators).

'Surprisingly, only two states have any provisions re-

gardingexamination of children who satisfy the compulsory at-

tendance-requirement through*private instruction at home or in
----

---some-other-non--school-g-etting. -South Dakota requires that a child

who is privately instructed must take such examination as the

state superintendent may require in order to 4etermine the' "com-
,?

petency of such instruction"187 while Oregon merely requires a

child privately instructed to be examined in the work covered

by the instruction. 18r -

b) Miscellaneous Learning Arrangement References

As noted above, siXteen states have general

statutory references to nonspecified programs which may be

characterized-as alternative non-school learning arrangements.

189Seven of these statutes refer to instruction "elsewhere",

(than'in public/private school), three refer to instruction

"otherwise",190 (than in public/private school), and one191 to

instruction "in any, other manner" (than in public/private school) .

Another192 simply permits*"Other means of education" as an al-,

eernative to schools. The remaining four states have attendance

187
S.D. Code 513-27-3(1975).

188
Ore. Rev. Stat. 039.030(6)(b)(1973).

189
Conn., Del., Iowa, Md., N.J., N.Y., Wis.

190
Idaho, Massachusetts, Vermont

1
91Maine

192
Oklahoma
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statutes referring variously to other approved" programs, 193

including those meeting "educational standards of the state de-

partment of education.194 and plans "for pursuing educational

-interests that; the school is not satisfying."195. Note that one

of these states
196

pecifically permits attendarwe at a program

of instrUction offered by a state institution in lieu of attend-

. ance at school.

In those three states 197 whose .statutes refer to both

private school-and home instruction as alternatives to attend-
.

ance in public school, the terms noted above must refer to

some additional, unspecified learning arrangements other than

public/private school and home instruction. Likewise, nonspe-

cific references in the compulsory attendance statutes of four

states whose statutes have already been interpreted to include

home instruction198 must be references to the permissibility df

193
Ari

-

zona (including "work training, career education, voca-
tional or manual training.programs" approved by the state board
of educationY, New Mexico (by local school committee), South
Carolina ("instruction at a place other than school4 approired
by the state board of education), West Virginia (instruction
at home approved by the county board of education).

194 .

Arizona

195
New Mexico ( Paticipatiori_in these programs is only

available to high school students who prove to the satisfaction
of,the local board-that they have such plans).

196New Mexico Stat. Ann. S77-10-2 (Supp. 1975) lit is instrudtive
to note-that N.M. taws 1972, Ch. 17, §2 amended.this section by
substituting "program of instruction" for "school".
197

Arizona, Connecticut, West Virginia

198
Massachusetts .New Jersey, New York, Oklahoma



yet andither type of learning arrarigement. The primary refer-

ence sections in three of the states noted in the preceding

paragraph199 conta# no references to private school attendance

as an alteinative to attendance in public school, so the non-

specific.program references found in these statutes may have

been.intended only to mean private school, but they certainly

could be interpreted to apply to additional learning arrange-

ments, including home instruction. The statutes of the remain-

ing five states200 all'explicitly or implicitly refer to "private

'sChool" so that their nonspecific references noted above must

be to non-school alternatives. 'As such, all of the above terms

could be useful to those who may desire to .establish alternative

education programs under.the.present compulsory attendance

statutes. Again, just.how useful such terms' will be depends

in part on the nature of the requirements app46d to the

alternativeg authorized under these rubrics.

Only five of the jurisdictions201 containingisuch non-specific

199
M ryland, Delaware, Vermont. Note that although "elsewhere"

is not,further definad in the body of the Delaware statute, an
'exemption section of the Delaware compulsory attendance law also
containing.the reference to "elsewhere" is entitled "Private
school attendance or other educational instruction." (emphasis
added). I Del. Code Ann. tit. 14 §2703 (Cum. Supp.-1970).
200

Idaho, Maine, New Mexico, South Carolina, Wiscontin.
'201

Maine Maryland, New York, Oklahoma, West Virginia.
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1earning arrangement references requireLattendance" at the

permitted-arrangement for a specified period of time. In
-three '60f these 202
this period must coincide with the period the

schools in the area are in session. Two of the five refer

,specifically to the "public schools" ,203 and one merely to the

"schools of the district." In the remaining two states, the

time for which the child must attend the nonl-school instruction
.

must be "equal to the schoorterm of the county" 2
04 or "for a

like period of time. "205
In addition, some states provide that

this attendance must be "regular," and one.requires that it lae

"for at least as many hours and within the hours specified"

for the public school in the town where the child_resides. 206

One other state mandates that private instruction be "during the
required period elsewhere," the "required period" apparently

being only that approved by the state superintendent. 207
A few

states now merely require '!regular" private instruction, although
their statutes formerly required such instruction to be "during
the minimum school time. "208

202
Maryland, New York, Oklahoma.

203
Maine and Nest Virginia.

204
West Virginia.

205
Maine.

2"N.Y. Educ. Code .§3210(b)(2) (McKinney Supp. 1975).
207

Wi5 . stat. §40.77(1)(c)(1971).

208
E.g., Del. Code Ann. tit. 14 §2703 (Cum. Supp.-1970).
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In addition to the states generally allowing instruction

in. some !'approved" program to be substituted for.publiC or
... .

.
.

priVate sb ool, Six other states require approval of learning

arrangemens Which are proposed.for,acceptability.under provi,-

_sions permitting instruction "elsewhere", 209
"otherwiseu210

"in Any other manner. fl211
In two Of.these states local offi-

Cials make the contr011ing decisions, 212
and in two others they'

participate in the decision-making process with:state officials,213

while in the*remaining, two states the decision is made.by state

-officials alone. 214

The most widespread requirement applied to these various

non-specific learning arranaements concerns instruction stand-

ards. Such standards are applied, albeit sparingly, in eleven of

the sixteen states. In general, ,the situation is quite similar'

to that which characterized instruction in private schools vis-ar

vis public school curricula. In six of them "equivalent" or "com-

parable" instruction is required; in three others the instruction

.

209
Delaware and Wisconsin.

. 210
Idaho, Mássadhusetti, Vermont.

211
Maine.

212
Idaho (board of trugtees in the school district where the

child resides) and Massachusetts (superintendent or school com-
-Mittee in district where child resides).
213

Delaware (the initruction must satisfy the superintendnet of
the school dtstrict and an official designated by the state board)and Maine (e,juivalenE-Instruction arranged for by school officials
with the approval of the state commissioner).
214

Vermont (state department of education) and Wisconsin (state
superintendent).
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must be "substantially equivalent" and in another two it. Must

include subjects required to be taught in the public schools.

In all of those states demanding equivalency, of instruc-
.

tion
215

the frame of reference is the instruction given in

public schoOl, with only two states 216 specifying that this

be the public school in the locality wheie the child resides.

Otherwise, there is very little description, if ariy, of the
.

requisite equivalency. One state, Idaho, does proVide that the

child shall be "comparably instructed in subjects commoAly and

usually taught in the public st .Dols" while another, New Jersey,

xequIres that the 'instruction i)e equivalent to that provided

"for children of ,similar grades and attainments." The compul,-

sory attendance statutes of three states217 contain no refer-

ence to which administrative body or other authority makes this

determination of equivalency, but the other three do so specify.

In Idaho the determination is made by-the board of trustees in

'the school district where the child resides, in Maine it is made

by tge school committed or the school directors with the approval

of the state commissioner, and in Vermont it is made by the state

department of education.

Two of the states requiting that the instruction be

"substantially eqpivalent",21$ refer to instruction in the public

215
C nnecticut, Idaho, Iowa Maine, New Jersey, Vermont.

,216
Connecticut and New.Jersey.

217
Connecticut, Iowa, New Jersey

218
South Carolina and Wisconsin.

_13 1
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or ptivate schools in the locality where the child resides as the

measuring rod for this equivalency. Only New York looks solely

to the public school in the district where the child resides.

Similarly, only New York describes the Scope of this equivalency

as being ip the'1*ount,and quality" ofIthat reqUired in.its:

public schools.

The authority which determines whether the required sub-

stantial equiv4lency exists is generally either the local "schooL

authorities in accordance with regulations of the state education

department',219 or the state board of education, 220 or the state
0.superintendent. 221

Only two-of these states specify the subjects which the

private instructor must,teach. One, Delaware', indicates that they
must be those subjects prescribed for the st-ate elementary schools

and the other, Maryland, requires instruction in the subjects usu-

ally taught to public School children of the same age.

The attendance statutes of only three states222 .c:ontain

_AswegKring-standards that teachers giving private instructionmust

meet, and.these standards consist of single, undefine adjectives
such as "certified" (Iowa)-, "qualified" (West Virginia), or "com-

petent" (New Yor4, Case law in three other states has permitted

non-certified persons to instruct Children on the basis of judicial

construction of such terms as "instruction elsewhere, "223
instruction

219.E.g. Never York.

E.g. South Carolina.

.221"
E.g. Wisconsin.

222
Iowa, New York and West Virginia.

223
State v. Massa; 95 N.J. Super. 382 231 A.2d 252(1967).

1 CB C1
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other means of education. u225

Finally, to insure that the above requirements are.

being met, some jurisdictions require, as they do wi-eh regard

to private schools that reports be submitted, and one requires

that theechil,d,be examined. Some .:tates place this duty tO

furnish infdrmation and recoids of such instruct,ion directly.,pn.

- .the person giving the instruction, while others put thii duty

on the parent or other person in loco parentis.

Summary

In conclusion, to answer the questions posed at the

beginning of this chapter:

l. Are requirements now applied to non-school programs
-

likely to render those programs less accessible than the public

.or other school programs? There Appear to be no really formi-

dable statutory obstacles that must be overcome before innovative

alternative learning'arrtngements are sufficient to-achieve

compliance with the basic requirements of compulsory attendance

statutes. ApprOval procedures may be"time-consuming, and other

procedures not contained in the statutes but required by regu-

lation may discourage quch innovation, but the statutes them-

selves do not appear to-be a major barrier.

2. Can the present'program requirem6nts be interpreted

to allow innovative alternative educational programs? This

will depend on the nature of the alternative program and the

degree of specificity of the particular jurisdiction's require-

nents. As in the case of private sChools, the necessary'adherenoe

224
Cpmmorwea1th v. Roberts, 169 Mass. 372, 34 N.E. 402 (1893),

225
Wright v. State,,21 Okla. Crim. 430, 209 P. 179 (1922).
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to a specified (i.e. "equivalent') program, teacherAualifica-

tions, and attendance procedures including duratiOn require-
.

ments, may all circumscribe, and in some c'ases prevent, the es-

tablishment of-innovative alternative learning arrangements.

Since the statutes generalty shed'very 'little° light on the mean-
. ..

ing of critically important terms applied to permissible non-.

school learning arrangements such as "a.ttendance", "instruction",

"equivalency", etc, no reliable final conclusion' can be reached.

on this issue on the basis of the statutes alone, and even

reference to state administrative regulations and case law does not

supply many definitive answers as the next chapter will explain.

jiut the followin4,conciusions may be drawn from an analysis

of the primary reference sections of the state Compulsory attend-

ance Statutes:

raEvery state except Mississippi kairectly or implicitly rce-

quires the parent or other person in loco parentis as to a compulsory

school-age child, not within any exception to the compulsory attend-
,

ance statutes,"to sena or cause such child to attend school or some

other learning arrangement.'

b) Only a Manority of states specifically place the.burdeh

of attendance on the child directiY although by statutory provi-
-

sions in almost all states the child may be penalized for failure

to attend schoolp

c) No compulsory attendance,statute refe-rs to the statu-
4

tory obligations of:the state,okce the parent and child have
x-

complied with the attendance laws.

d) To comply with the coMpulsory attendance laws children

must participate in one of three basic learning arrangements:.
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public sohool; non-public school, including parochial and other

private schools; and, in-slightly more than half the states,

some non-school learning arrangement which may include hbMe in-

struction or private tutoripg.
e

.er Without exception, the compulsory attendance statutes
0

.provide no clear definition of tAese programs, although the.--
.4

'
.general nature.of them may be derived by inference from the,

minimal requirements applied to them.
k.

0

Since all states are constitutionally compelled to allow

instruction in private schools and the.compulsory ,attendance
.g

statutes of at least thirty-two states explicitly, implicitly .

or:by udicial constrUction allow instruction through non-school

learn ng arrangements, there,is-ample statutory basis for the

estab ishment Of a variety of acceptable alternatives.to public

Soho 1 attendance. However, a minimum° number of burdensome re-
.

quir ments concerning time of attendance or instruction, program

cont nt, teaching,staff, and.testing as well as program defini-

tion may circumscribe or prevent the establishment'of some
.

.

t'peJs of innovative alternatiVe educationprograms. To 'What'
,

'deg ee these-requirements will epcourage, circumscribe or pre-.

,----. ,

vent the establishment of future alternative learning, a ange-

ments will depena on the nature oi: the alternatiVe arrarigement,,'
, 1

\J .

-
,

the inveritiveness of its propbnents in-dealing with bureaucratic
. s

,

1 r. .systems, and the enfordeability of the kequirebents, which, given
i : p

-
I \

their exceptional,vagueness,.is probably. not 41.g
. ,0

1*3 5



5, COMPULSORY ATTENDANCE; JUDICIAL INTERiRETATIONS

As indicated in the pr.e.éding chapter,'state courts have

.been.called upon from time tetiM-, althougNnot nearly So fre--.

quently as one milght expect, to construe portions of compulsory

attendance statutes; In so clang; they have rendered decisions
. _

which bear importamLy on'the nature of the types of learning

arrangements which will receive officiaf'sanction,and,thereby,. ,

- , 0

,i, ,they have,exercised'a potentially major influence,on the quesr
.'

tion'P future educational innovation. This chapter directs i

attention to three basil questiOns concerning thiS judicial

activity,; When have-tA' courts been willing to expand the'per-,
' ,

missible learning arrangements beyond those expressly allowed.

in.the compulsory
AttendariCe.statutes?UnderWhat circumstanes.

have the cftrts refused to effect such an expansion and ,required

striptedherence to a'conserv4ive reaAing of the'statute? What
are the implications of this body of case law Tor theadevelop-

gent Of future alternative learning. arrangements?
-As thesrevious chapter has detailed, a fair number of

state statutes,refer to very general kinds, of learning arrange-

ments which may be interpreted to permit home instruction or
other arrangements quite different from ,traditional education

programs. _Case law which either expands or restricts the kinds

of arrangements which c6nstitute acceptable compliance with,

those statutes may also sh-yalight on the meaning to be ascribed
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to those similar general standards which are applied .4o the al-
_

'ready existing acceptable learning arrangements. As was described

n the previous chapter, thirty states have statutes containing

such general references, eighteen of them1 re erring only to some

type of private school cvarionslycalled "private", "parochial"
2or "denominational") and twelve _referring to totally non-specified

alternatives such as instruction "elsewhere"_or "otherwise". Few

state Attendance statutes'defir.i program standards in any manner

whatsoever, and, almcst without exception, those which do provide

soMe statutory definition do so very inadequately. Thus, conclu-

sions concerning the nature of alternatives which have been al-o.

lowed or disallowed by the courts will provide important informa-

tion cOncerning possible fnture.development of new alternatives.

With this end in mind, the following analysis will focus particu-

larly on judicial standards' concernjing instruction, teaching staff,

and educational setting, including the nature and degree of the
0

orientation of these standards toward the child, the parent3 and

the state.

This.analysis is generally confined to those-cases ex-

pressly allowing 'or disallowing participation in various alter-

lative learning arrangements in lieu of public or privateaschool

T1 1KrawANif 1/47.401., Kan., Ky., La., Mich., _Minh., Neb., N.H.,
i.C. , N.D. , P.R. , Tenn,. , , Wash. ,

:
,

,,TInn., Del., Idaho, Iowa Me:., Md...r.,-Ma:gb., N.J., N,Y., Okla.,.- ,., Vt. ,

,,
',7;te word "parent" as- used-"throughout this chaiPter refers to any
erson in lcco parentis--as to a compulsory school age cnild.
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attendance. It do'es not include those cases permitting home in-.

struction or othet alternatives in isolated situations where re-

quiring attendance at school has been positively determined to b

unreasonable or harmful to the child. 4
Nor does this analysis

include reference to those caSes which may,in fact, expand access

to or discourage the utilization of alternative learning arrange-

ments.by findings concerning matters unrelated to educational

program standards but which, nevertheless, may be Central to the

viability of alternative programs, such as, cases involving !

5the application of health regulations , zonlng ordinances, taxation6

4
For example, in In re Richards, 255 App. Div; 922, 7 N:Y.S.;2d.722 (1938); the court held that a mother who iaught hereight

year.old'child at home and was competent to do so could not-be.
penalized for failing to send the.child to School where to do sowould have required the child to walk 1-1/4 miles,(to the nearestbus stop) down an isolated:road which was poorly maintained andWithout a sidewalkor fence.
5 '

See St. John's Roman Catholic Church Corporation v: Town of'!Darien,149 Conn. 712;.184 A.2d 42 (1962)*.
(There were reasonable.groundor the separate classi-.fication of private and parochial schools', which were not subjectto the approval of the-planning commission or the legislativebody pf the maniciPality; from public schools which were subjectedto building regulations. Therefore; the zoning oidinance requiringthat the applicant for construction of a parochial school obtaina.special permit in'order to establish the school in a residenti.al.zone did not deprive the.applicant of its property without due,process of law or deny ecbgal protection ofthe law). See also,Rose Lee Hardy Home and School AsSociation v. D.C. Board of Zoning

21-4317itment, 324 A.2d 7.91-(D.C.C.A.- 1974).

°See Verde"Valley School v. County of Yovapai, 90 Ariz. 180, 367P. 2d 223 (1961) ("Rent or valuable consideration" within meaningof the statute exempting private school property-from taxationexcept when rent or Nialuable consideration is received for itsuse, referred to income received for nonschool purposes, and didnot embrace substantial tuition charges received. by a private
nonprofit-educational inftitution.)
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or transportation7 provisions4 or determinations affecting private

school participation in various state programs.
8

I. Expantion of the Permissible Learning Arrangements

The expansion by-judicial decision of the permissible

learning arrangementshas occurred in two major ways: directly

through interpretation of'the terms of compulsory,attendance

statutes,themselves,or relate plrovisions of the state education
cocte; and indirectly by refus 1 to make findings of noncompliance
with the statutes in situati ns where the defendant parent-or

-
I

'.child ts concededly'not in accordance with any of the-

-options literally described the face of the ttatute. The first of, .

these categories is, of course, the more 'significant, but the

second-also has impact on t e extent of allowable deviation from

conventional educational no We will explore judicial expan-

sionist activities, both direct and indirect, by examining the
I

three principal modes have used: expansion by interpreta-

tion of the 4tendance and related statutes, expansion by use of

procedural findings and expa sion by limiting state regulation of

priliate schools.

See Rhoades v. School District of Abington Township, 424 Pa. 202,225 A. 2d 53 (1967) (transportation of children attending sectar-ian institution allowed); con\tra, Epeldi v. Engelking, 94 Idaho390, 488 P. 2d 660, cert. denied, 406 U.S. 957 (1972)',transporta-tion of such pupils disallowed.)
,

8
See SDecial District v. Wheeler, 408 S.W. 2d 60 (S.Ct. Mo. 1966)(the use of public.monies,to send speech teachers into the paro-chial schools to give speech therapy was not a use "for the pour-.pose of maintaining ft6e public schools", within the meaning ofkrt. 9, 0 of.the state's constitution, and therefore was notLawful.)
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A. Expansibn by Interpretation of the Attendance
and Other Related Statutes

Most judicial interpretation expanding the learn-

ing arrangements permisgible under the compulsory attendance

-statutes has centered on cases involving either home instruction

or aspects of the,publià school system. The former are more

numerous, more colorful, more significant in terms _of-impact
for the individual:child and-parent, and, ultimately, more impor-

itant in terms of nfluence on future directions.

1. Home Instruction Cases

For well over three-quarters of a century,

state courts have been cal:led upon to determine whether home

instruction or similar arrangements are permiSsible under com-

pulsory attendance statutes vihich do not expressly permit or

prohibit such arrangements. Many of these cases, including the

first one which was tried in 1893,9 turn on construction of

terms such as,"instruction elsewhere" or "instruction otherwise".

the moi.e difficult ones, which appear mostly in this century,

involve judicial attempts to extrapolate the legislative intent

underlying compulsory,attendance statutes which provide merely
for attendance at a "private school",without definition, in lieu

of_attendance at public school. To properly appreciate the

development of this case law, it is useful td consider these

cases in a chronological perspective.

9
Commonwealth v. Roberts, 156 Mass. 372, 34 N.E. 402 (1893).
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The first case to be decided, the Massachusetts
10case o! Commonwealth v. Roberts left a theoretical legacy

which has reapreared la numerous subsequent cases interpreting
the compulsory attendance laws: "The great object of [the compul-
sory attendance] provisions of the statutes has been that all

,childreh be educated, not that they be educated in any particular
"11

way. In interpreting the statutory provision allowing an

exemption from school attendance for a child who "has been other-
wise instructed for a like period of time in the branches bf
learning required by law to be taught in the public schools",
the Massachusetts court stated:

[I]f the person having a child under his
control, instead of sending him to a public
school or to a private day school approvedby the school committee, pfefers to have
him instructed otherwise, it will be incum-
bent on him to show that the child has been
instructed for the specified period in the
required branches of learning, unless the
child has already acquired them. This,per-
mits instrubtion in those branches in
schools'or academies situated in the samecity or town,.or elsewhere, or instruction
by a private tutor or governess, or by the
parents themselves, provided it is given
in good faith and is sufficient in extent:12

In enumerating the programs that may constitute

being "otherwise instructed", Roberts goes further thar1 many

subsequent similar decisions which.have limited themselves to

10
159 Mass. 372, 34 N.E. 402 (1893).

11
159 Mass. at 374.

12
Id.
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determinations pf; whether ilome instruction is allowed. The

opinion does not delineate'the two bases it sets forth for

.determinpig when the terms of the statute have been met: instruc-

tion which is given "in good faith" and which is "sufficient in

extent". Note that the Massachusetts compulsory attendance

statute now requires that being "otherwise instructed" must be

approved in advance by the superintendent of schools or,the

school committee. The case of Commonwealth v. Renfrew13 held

--ttlatomerely providing home instruction in the branches of learn-
ing required to- be taught In the'public day schoOld without ob-

,

taining such prior approval,constituted no defense to prosecu-
.

tion under the compulsory attendance statutes. While Renfrew

apparently accepted the Roberts finding that the statute does

not require education in "any particular way",:nevertheless only
education pursuant to a particular system of approval will be
satisfactory.

The next major case in the area built on the

Roberts reasoning, The Indiana Supreme Court, in State v. Peter-
14

man, concluded that the purpose of the compulsory attendance
statute in its jurisdiction was "to secure to the child the oppor-
tunity to acquire an education, which the welfare of the child

and the best interests'of society demand"15 (emphasis added).

13
332 Mass. 492, 126 N.E. 2d 109(1955).

14
32 Ind. App. 665, 70 N.E., 550 (1904).

15
70 at 552, quoting State v. Bailey, 157 Ind. 329, 61 N.E.732 (1901).

142



-136-

Although not directly addressed, it is evident from the opinion

that the parent has free rein to determine the child's welfare

provided this is done consistent with society's interests. As is

typical not only of cases in this area but of law, generally, the

child's own view isn't considered.

In Peterman, the court found that a parent, in

.good faith, employed a teacher formerly employed in the public

schools to teach his child all the subjects taught in the public

schools during regular public school hours. The child attended

the teacher's home regularly every school day, and, according to

the findings of the cour4-, received instruction equal to that

which could have been received at the public schools. The

Indiana statute, however, specified only "public, private or

parochial" schools as alternative learning arrangements for_pur-

poses of complying with the compulsory attendance requirement.

Furthermore,,it emphasized that "no child in good mental or physi-

cal condition shall for any cause, any rule or law to the con-

trary, be precluded from attending school when such echool was

in session. "16

As the court noted, the "whole question" in

Peterman was "what is a private school". Whatever the nature of

a piivate school, the_jury at the t'rial level returned a verdict

of not guilty. On appeal, 'the school officials disputed the ac-

tion of the court in refusing to give the following instruction

concerning the definition of "private school":

-1670 N.E. at 550.
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A private school, within the meaning of
the law under which' this prosecution is
conducted, means a reputable person,or

--persons, who possess the necessary quali-
fications as teacher or teachers, or in
which iuch teacher.or teachers Fere pro--
vided, and wilo.have the proper equipment
for conducting such a school, and who
hold themnlves out as conducting sucha school.if

To this contention, the court in Peterman replied:

We think-the instruction was Properly re-
fused, because it is radically wrong..A
school, in the ordinary acceptation of its
meaning, is a placewhere instruction is
imparted to the young-. If a parent employs
and brings into his residence a teacher

.

for the purpose of instructing his child
or.children, .and'such instiuction- is
given as the law 'contemplates, the meaning
and spirit of the law have been fully com-
'plied with.°This would be the school of
the child OD children'so educated, and
would 'be as much a private schooL as if
advertised and conducted as such. We do'
not-think that the number of persons,
whether one or many, make a place where
instruction is imparted any less or more
a school.18

Thus, the home instruction airangement in Peterman given by a

capable teacher was a "private school" within the meaning of the

statute, even'though the teacher did not "hold herself out" as_
4

keeping a private school, had no regular fixed tuition, nor any

school equipment; and made no arrangements to take other pupilsi

The fallacy of the state proecutor's argument,

according to the court, lay in the assertion that "the law has

to do with the way or place where a child shall be educated". 19

17
Id. at 551.

'1°'Id.

19
Id. at 552.
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The court concluded that the desired end - "to secure to the

child the opportunity to acquire an education" - and not the

means or manner of attaining it, was the goal which the lawmak-

.ers %ere attempting to reach":

The [compulsory attendance] law was made
for the paient, who does not educate his
child, and not for the parent who employs
a teacher and pays him out of his private
purse, and.so places within the reach of
the child the opportunity and means of

, acquiring an education equal to 'that
obtainable in the public schools of the
state.20

Twenty years later in the case of Wright V.

State,
21

the Oklahoma court interpreted the phrase "other means

ofeducation" found the Oklahoma compulsory attendance statute

to permit home instruction in the case of a parent who could show

that the child had been taught by competent private.instructors,

. and was proficient in the subjects taught in thelpublic schools

to children of similar age. As in Peterman, the decision centered

around instructions to the jury profferred by the plaintiff school

officials. However, in Wright the instructions were given by the

trial court to the jury which convicted the parent of violating

the compulsory attendance law. On-appeal, the court found that

the instructio concerning teacher qualifications, length of

sessions, and

4ourse
of study were erroneous. In reversing the40

lewer court d tision, the court stated:.

,

21
21 Okla. Crim. 430, 209 P. 179 (1922).
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Under the terms of the statute and under
the Constitution, a parent May have his
children-instructed by a competent private
tutor or.educated in a sectarian or other
aCcredited school, without a strict adher-ence to the standard fixed for teachers in
the public schools of the state. The
statute makes no provisions fixing the.
-qualifications of private teachers, or-,

teachers in private schools or academies,.
or to prescribe definite courses of study
'in such cases. Of course, if such schools
or instruction were mani;estly inadequate,or such instruction was urnished for the
sole'purpose of evading he proper educa-
tion of a child, ttle sta ute could then be,
properly invoked."

Although the court indicated merely tha't the

instruction must not be "manifestly inadequate", i concluding
its opinion,it further stated that whether such independent faci7
lities for education are "equivalent to those afforded bylthe
state, is a question of fact for the jury", and, like the deter-
mination of whether such facilities are supplied in good faith, is

not a question of law for the court. 23
As in its predecessors

Peterman and Roberts, the Wright opinion offered little or no

criteria for the determination öf "equivalence' or. "good faith".

Again, like its predecessors, Wright is a

decidedly parent-centered case, arid contains no discussion of

whether the mode of education was,in fact,in .the.kest interests of .

the child involved. In this connection, note teh Court's.statement

"of the facts in the case and iJ:s comments rn them:

22
209 P. at 180.

23
Id. at 180-181.
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The parents were.members of the religious
sect known as Seventh bray AdVentists;- and
testified that they were desirous of train-
ing their children to become missionaries
and ministers, and claimed that the trainihg
and moral influences in the-public schocil

.there were not favorable to that end. Torthis and other reasons they'decided to give
this.child instruction at home, in lieu
of a public school iraining. So loh4 as
the Child's education was not neglected,,we.:,,
'think these parents, under the Constitli;:-
tion and laws of this state, had a right'to'
manage and supervise the education of their
child, if done in a fitting and proficient
manner. 'The proof is not at all convincing
that the education of this child was being
'in any way neglected. It seems to us that
the:state misconstrued the scope and spirit
of the statgte upon whidh this-prosecution
was based.44

Approximately thirty years later, a landmark

decision ii Illinois provided the fullest judicial articulation

to date regrding

attendance la4.

home instruction as compliance with compulsory

In People v. Levison, 25
t
h
e Illinois court held

that where a seven Year old girl received regular instruction\
for five hours a ti.yfromhei. mother who had had two years of

college and some training in pedagogy and educational psychology,

and where the child showed a proficiency comparable to that of
.

average third grade students, that child was, in effect, attend-
\ing a "private school" within the,meaning of the Illinois compul-

sory attendance statutes and,therefore,":er parents' conviction

for violation of the attende law was erroneous.

24
Id. at ISO-.

25
404 Ill. 574, 90 d 213 (1950)7
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In cOntending that the State had failed.to
prove that the child was not attending a "private school" within

the intention of the legislature, the parents argued that

. . a school, in the ordinary meaning ofthe word, is a place where instruction ia-,

imparted to the young, that a number of
personsobeing-taught does not determine
whether the 'place is, a SchoOl, and thatby rfweivirig instruction,in her home'inthe manner shown by the evidence, the
.child was attending a private schoo1.26

The court adopted this argument and furthe.r elaborated the earlier
.reasoning of Peterman:

Compulsory education laws'are enacted toenforce the natural obligation of the par-,er,ts to provide an educatiOn for:their young,an obligation wtlich.corresponds to the
parents' right of 'control over his child.Meyer v. Nebraska., 262 U.S. .390, 40043.
S.Ct. 625, 67 L.Ed, 10421923). The object is.that!all children:shall be-educated, not
that they shall beeducated in any particu7.
lar manneror place [citing Roberts] . . .We think the term "private.school",,whenread.in the light of the manifest objectto be attained, includes the place.ind
nature of the instructiOn-given to thischild. The law is rnot.made to punish
those who provide their children with
instruction equal or superior4-to that ob-
tainable'in the public schools. It'is made .

for the parent wtio fails to properly edu-cate his childp4:

.In so finding,.the court.emphasized
that:it did not imply,that

parents may,."under.a. pretext of instruction-by a private tutdr
!

or by the parelts themselves, evade their responsibilities.to
-

26
90 N.E. 2d at 215.

27 -
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.educate their children". 28
The I.,vison opinion offers very little

guidance regarding the "quality and.charadter" of instruction

f..required to render-lome instruction acceptable. PreiUmably,

hoWever, its statement that parents have no right to deprive t
-

children of "educa"tional advantages.at least commenirate;with

the -straidards.prescribed for the public schools' 29 establishes

the minimal level of acceptable quality and character.

Since the.court found that the evidence

was instifficient to sustain the conviction of the Parents, it
refrained from consideration of the contentioh that the sta7
tute was unconstitutional: It is uhdlear from the-opinion
whether the parent,'s assertion.of unccnstitutionality was

premised oh the fact that thejllinois statute did not expressly :

ft

permi,t home instruction, dr on a oontentiOn that the'statute was

unconstitutional as applied to'them because of their religious

convictions.
30

28
90 N.E. 2d at 215. The court-Stated: "Those who prefer thismethod as a_sUbstitute for attendance at the public school havethe burden of showihg that they have in-good faith provided an

.,adequate course of instructiOn in the prescribed branches ifthe evidence fails to snow a type df instruction and discipline-having the required quality and character.. No'parent can be
,said_to.have a riglit'tb deprive tiis*Child of educational advan-',tages at least commensurate with the stanaards prescribed forthe public schools, and'any failure to provide such relief is amatter of great'concern to'the courts." 90 N.E. 2d at 215-216.
29

90 N.E. 2d at 216.
-

3 ()The appellants were Seventh Day Adventists and believed "that-the,child should not be educated in competition with other child-
,ren because it produccls a augnacious character, that the neces-
sary atmosphere of faith in the Bible cannot be obtained in the
public'school, anc that. fo'r the first eight or ten-years of a
chila's life, the field or garden is the best schoolroom, themother is the best teacher, add nature the best lesson book".90 N.E. 2dat 214.
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The' dissent in Levison prediCted serious prob-

lems of enforceability of a compulsory attendarice statute con-
\

strued in the fashion of the majority and also'worried 1.1.at'per-

mdtting such.arrangements would ,cause the, public schools to lose
4

-

the "power, prestige0and jurisdiction which is now theirs".310

: The majority didn't seem alarthed-over 'hese issues and made no

real effort to refute them.

:While-most commentato_s would_probably agree

with the result in Lekrison, and perhapS w th its reasoning as

well, the majority's construction of the statae is unsupported

by the .legislative'history of the enactment. Illinois' original

compultory attendance law of 883
32 'ca

id provide that a child

cotild'be instructed at home, but this provision was repealed by
. .

an amendment 4n 1929 which re-wrote the statute incorporating
. ,

all the e'arlier,provisions regarding attendance exceot for the
I

.

.

,.-
.

hothe instruction provisibn. Thus,Illinois-was probably the

wortt possible jurisdiction in which to make the arguments.the

Iliinois court adopted.34
1

.Shortly after the Levison decision, the New

York courts in People v. Turner35 followea An analogous line of

31
90'N.E. 2d at 216.

32
111. Laws 1909, p.342 g274.

33
111. Laws 1.929, p.726 gl.

34
See,-generally, "PrIvate Tutoring, Compulsory Education and'the

Illinois Supreme Court", 18 In. Chic. L. Rev. 105 (1950).
35
98 N.Y.S. 2d 886 (1950).
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reasoning to a similar conclusidn. In a rather cursory opinion

36citing only Wright Levison and Pierce v. Society of Sisters

-"the court reversed a finding of the Children's Court convictirl

perento of a violation ok the compul:Jory attendance statlites
---for 'failure to gend their compulsdry school age children to

school.

instrl

In liexi_b --sdhool attendance, the ,children were being

d a home by their mother. The Children'-s CoUkt-had.

refused td admit the parents' offer of proof.regarding the

character-of-the7instruction and:the mothers comPetency_tO
8instruct on the'ground that the question of the equiva.lency. of

-
- .the instruction_to that qiven in the public schools Was not in

., issue since the mother was not officially certified to teach.
_

The higher court found that this proof should have been accepted

and granted a new trial: "Provided the instruction given is

adequate and the sole purpose of non-attendance at school is

not to evader'the statute, instruction given to a child at home

-by.the Parent, who is competent to teach, should satisfy the

requirements of the compulsory.education law. .37
The finding

,

of the court was influenced by the terms of the New. York atten-

-dance statute allowing a minor to attend, "at a public school,or

, selsewhere" providing that instruction "substantially equivalent"

to that,given.to children of like age and attainmentS at the

public school is given by a "competent teacher"038 The New York

36
268 U.S. 510, (1925).

37\

98 N.Y.S. 2d at 888.

38
N.Y. Educ. Law S3204(1)&(2)(141d.Kinney 1970).
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statute, the court noted, was "obviously broader' than the statute
interpreted bY Levison to include home.instruction. 39

Thc cap-
,viouSly central issue as tc whether, for purposes of the relevant

tatute one could be "competent" to teach withOut being "certi-
Zied" to teach was simply ignored.

The Turner court did not provide 'any standard
for determination of the nature.and sufficiency of instruction
which would be.required to.satisfy the 41.bstantiaily equivalent"

0.

requirement. Several subsequent ,cases have addressed this issue
without _any success in resolving it. Typically, a CoUrt 'simply
recites the facts concerning.the child's home instruction and

\ then ,announceF:,that they do or Zo not constitute "substantial
equiva1enb-d"t5 What the child would receive in the.public

I

schools."

Almost twenty years after the Turner decision,
New Jersey became the sixth and most recent jurisdiction to per-
mit home instruction)py

judicial construction of its compulsory
attendance laws . lIn construing the term "equivalent instruction

.

elsewhere" to require dnly a showing of academic equivalency, the
court in State 1LMassa 41 overturned its oft-qL_oted earlier

42
43decisions in Knox v. O'Brien and Stephensv. Bonghart which

39
98 N.1-.4S. 2d at 888.

.

40Cf. Shapiro v. Dorin, 99 N.Y.S. 2d 830 C1950) with In re Foster,69 Misc. 2d 400, 330 N.Y.S. 2d 8 (1972).

4
1
95 N.J. Super. 382, 231 A. 2d 252 (1967).

427.
N.J. 608, 72 A. 2d 389 (1950).

4315 N.J. Misc. 80, 189 A. 131 (1937).
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had established such burdensome s.6andards for equivalency as to

essentially foreclose all access to home instruction as an.'

acceptable learning arrangement in\ lieu of schoOl attendance.
The Knox decision contained the clearest statement in any juris-

diction of the va.ew that academic sLmilarity alone could not
1

establish equivalence: "The 'entire\ lack,of free association with
other children being denied to (the\children in the case] by

design-or otherwise, which is afforded them at pUblic sChool,

leads me to the conclusion that they are not receiving education
equivalent to that provided in the public schools."44

Despite these precedents, in Massa, the sihte
prosecution had stipulated that a child could lawfully be taught
at home and also that the parents need not be certified teachers.
in order to give home instruction. Having so stipulated, the

Prosecution-then emphasized the criteria for equivalency developed
in the earlier decisions, and contended that the parent's lack of
background for teaching and the laci Of social development of
the child who was thught alone rendered the hcme instruction

44
72 A. 2d at.392. Moreover, the Knox court demanded strictequivalency of teacher qualifications with thOse required by thepuh14.c school. Although the mother in Knox held two degrees, onea belor's Diploma in Education and had taught school twentyyea.:.;.7 earlier, cne court noted that her education training onlyqualified her to teach in the secondary school grades seven throughtwelve, and that she had no certificate qualifying her to teachin the elementary grades. Noting that during the twenty yearssince the mother had taught school great progress had been madein the development of new teaching techniques and methods, itfound that the qualifications possessed by the parent were "un-equal and hence, not equivalent" to those then necessary to teachthe elementary grades of the public schools.

/is
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unacceptable. However, in finding for the parent, the Court

rejected this argument entirely and repudiated its earlier

decisions stating that the Knox interpretation of the word

"equivalent; to include not only academiJI equivalency but also

equivalency o: social development, "appears untenable in the face

of the language of our own statute and also the decisions of

other iurisdictions".45,

Under the Knox rationale, in order for
children to aVelop socially it would be
necessary for them to be educated in a
group. A group of students being educated
in the same manner and place would consti-
tute a de fact.) school. Our statute pro-
vides that children may receive-an equivalent
eduCation elsewhere than at school. (empha-
sis added).46

After analysis of the case law in various jurisdictions, .11e

'court concluded thAt

to hold that the statute requires equiva=
lent ,social contact and development as
well [as academic equivalence] would
emasculate this alternative and allow.
only grobp education, thereby eliminating
private tutoring or home education., A
statute is to be interpreted to uphold its
validity in its entirety if possible . . .

this is the only reasonable interpretation
available in thi§ Case which would accom-
plish this end.'"

Massa is not so much a recognition of .an

inherent right of parents to choose a mode of education for their

child, ai it is an attempt to adhere to legislative intent and

45231 A. 2d at 255.

46
Ia.

47231 A. 2d at 257.
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'establiehed rules of judicial interpretation. Clearly, in the

,broadest sense, the difference between Masea and its prededes-.

sorsis simply that in Masta the court finally decided to ay
mare attentiOn.to theWords in.the statute than to explicating

somephilosophy of child development. _Massa does-evidence an

attempt to'insure that the child is indeed provided with an

adequate means of education, in'the,sense of one that is aca-

_demically equivalent tO that prOvided in the public schools:

HOwever,"As is true of.all the other.casee noted above, the

court makes mo attempt to determine that the mode of edtcation'

is the one the child would have chosen him4e1f or herself;

2. Public School Cases

In commenting on case law exPanding the types

of learning arrangemencs which may be utilized to comply "with

comtmlsory attendance laws, brief mention shoUld be made of the

few reported caees in several jurisdictions interpreting their

education statutes to permit innovative programs within the pub-

lic school-system. , For exampie, in one cd the first in a series

of challenaes to non-graded public school systems, the Michigan

court found in Schwan v. Board of Education of Lansing. School

District, 48 that a statutory grant of discretionary authority

to the board of education49 was sufficiently broad toencompass

48
27 Mich. App. 391, 183 N.W. 2d 594 (1970).

49
Mich. Comp. Laws §340.583 (Stat. Ann. 1968 Rev. §15,3583) provide :

Every board shall establish and carry on such grades,
schools and departments as it shall deem_ necessary or
desirable for the maintenance and improvement of the
schoolri; determine the courses of study to be pursued
and cause the pupils attending school in such district
to be taught in.such schools or departments as it may
deet expedient.

1 5 5
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-

the establishment ahd operation of completely nongraded programs
in the elementarli schools. 50

In another lorerunner case, this one an early

challenge to a "dual enrollment" program, an Illinois court in

Morton v. Board of Education of the City-of Chicago51 held that
.the state compulsory attendahbe statute permitted-part-time

enrollment in a public school and part-time enrollment in a non-
public school program under a "dual enrollment" arrangement so
long as the student receives a complete education. The dual

enrollnent program was held consistent with the compulsory

attendance provision since

[a]ny child within'the ages of-7 and 16
years is required 'to attend some public
school in the district wherein the child
resides the entire °time it is in session
duri*Ig the regular school term' unless
the child falls within one of°the four
exceptions. In the event that the child,
does come within one of:the exceptions
it is, not necessary thai,/he 'attend some
publib 'School in the district wherein [he]
resides the entire time it is in session.'
(emphasis added).5.2

"183 N.W. 2d at 595. This was so even though.other provisions
of.the school Code. dealing with compulsory education gave the, board of education.Of any school district, except primary dis-tricts, specific authOrity to establish ungraded schools forcompulsory chool age children who were deemed to be "disotderly
juvenile persons." Mich. Comp--Laws-§340.745 and 340.746.
51

69 ill. App. 2d 38, 216 N.E. 2d 305 (1966).
52

2.1%-N.E. at 308.
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However, a Missouri court'reached acontrary

opinion in Special Dist. Tor Educ. & Training of Handicapped Childmn

v. Wheeler
53

and interpreted the language-of its compulsory

attendance statute requiring that-a child "attend regularly some

day school, public, private, parochial-or Parish" to mean that a

child must attend a single school the entire time the school is
,

-open during the regular school term.
54-

The dissent objected

,strongly to:this, asserting that the word "soMe" does. notalways

mean single" and citing precedent 55 for that proposition. It

is interesting to note that a number of other jurisdictions use

the same language as that contained in the' Missouri statute but

'none of these other statutes have been subjected to judicial

-scrutiny.

Expansion By Procedural Findings

In a number of jUrisdicitons,individuals seeking

to utilize innovative learning arrangements not expressly per-

mitted in the compulsory attendance statutes have benefitted from

burden of proof findings or from procedural.errors by the state

prosecution. For instance-r-courts have held that, as in the case

53
408 S.W. 2d 6(S. Ct. Mo.1966)

54
Thus, the court held that wh4re a public school district pro-

vided speech therapy for parochial school children in buildings
maintained by the public school district:and parochial children
who desired such therapy were released from sdhool for part of
their six hour day, such practice violated the compulsory atten-
.dance law requiring each sdhool child.to attend school regula'rly
for six hours in the school day.

'55
Walton v. United States Steel Corp., 362 S.W. 2d 617, 625 (S.qt. M. 967)7- "The term 'some' is uncertain in its specifica-

tionst)
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1-of othe" e=iminal t:fenses, where a negative averment is an

essential part of the description of an offense, stich averment
must be made, and mmIt be sustained by evidence: 56 .\Thus, the

court in State v. Pilkinton57 observed that the statutory duty
with which parents were charged in the Missouri compulsory attend-

\ .ance law was stated in two parallel and co-ort.,Inate clauses,
connected, by the simple conjunction "or", in the same sentence:

C.

That parental 'duty, as expressed and imposedin the alternatiVe, is either (1) .to causetheir childrn Swithin the stated age range)to attend regularly some day sCho0,1, not
less than the-entire time the school is insessio or (2) to provide such children withhome instruction substantially equivalent
to that,given children of the same age inday schnols in the same locality; and it isclear to us . . that a violation of thatduty cannot be described accurately unlessboth statutory alternatives are negatived.58

Faced with a similar statute and the similar

failure of the state to allege and nrove that children were
neither attendinu public or private school nor receiving some

56
Sheppard v. State, 306-P.2d 346 (Okla. Crim. 1957), State v..Pilkinton, 310 g707 2d 304.(S, Ct. Mo. 1958), State v. Johnson,188 N.C. 591, 125 S,E. 183 (1924). On the other hand, the burdenrests upon the defendant with respect to a defenge predicated 'uponan exemption to the comulSory attendance statute which is not apart of the'statutory definition of the offense but is a proviSodirectly segregated and set apart in a numbered subparagraph,Pilkinton, 310 S,W. .2d at 309. Thus#a complaint charging a vio-lation of the California compulsory attendance law need not ne-gative exceptions stated in separate statutes following that in\Vhich the parntal duty is created and defined, See.,People v. ,Turner, 121 Cal, Ap-p. 2d Supp. 861, 263 P. 2d 685, '686 '(1953),appeal disrikissed 347 U.S. 972' (1954).

'57
310 S.W. 2d 304 (S.Ct. Mo. 1958).

58
Id. at 303.
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.other means of education, the Oklahoma court in Sheppard V.
1 -
i°1,

State59held-that the state failed to make out a prima facie

case of a violation of the,compulsory attendance statute and thev

convictions of the parents we
c
e reversed- .

60

However, courts in two other jurisdictions have

come to somewhat different conclusions, finding that it is not

always nacessary for the prosecution to allege and prove non-

compliance with all the statute's alternatives. In State V.
61

Vaughn, the court noted that while the primary,reference sec-

tion of the New Jersey compulsory attendance statutu provided

alternative means62 for complying with the statute, a subsequent

section
63

provided qenerally for liability for-failure to comply

with" the primary reference section. In determinihT the inter-

play.of these two sections, the court placed the initial burden

of proof, on the parents, since

if the burden of proving a violation of either
'of the two alternatives rests upon the State,
it would be saddled with anfairly,impossible

5 9306 P. 2d 346 (Okla. Crim. 1957).

6
()See also Commonwealth v. Meeks, 192 ky. 690, 234 S.W. 292 (1921)

concerning a prosecution Under the compulsory attendance-statute
in which the indictment waa held fatally.defective for failure to
negative the .statutory exceptions:

61
44 N.J. 142,.207 A. 2d 537 (1965).

6N.J:S.A. 18A; 38-25(1968).

63
A parent, guardian or other person having charge and control

of a cHild between the ages of seven and sixteen years,,who shall
fail to comply with any of the provisions of this article relat-
ing to his duties shall be deemed to be a disorderly person"- ...
N.J. S.A. 18A; 38-31(1968).

1,59



task, for it would be obligated to prove a
negative proposition in circumstances in

64which the area of dispropf.is extremely wide.

However, in accordance with the usual criminal procedural rule
that the ultimate burden always remains with the .prosecution the

Vaughn, court held that.once the parents do come:forward with

emidence; the ultimate burden of Persuasion remains with the
state.

The fact that cases involving compulsory attendance
statutes are often tried in juvenile,courts, where procedural

standards are frequently, unclear and even more frequently honored
in the breach, heavily influences these evidentiary, matters. For
instance, in F.&F. v,Duval County, 65

the court rejected.the

"parents' position that the lower court erred in holding that the

state had made out a prima'facie case establishing that the'

children were in need of supervision as persistent truants from

school,based on the showing that they had failed to attend the

public sc4o1 .to which they had been *assigned. The'court'stated:

The strict rules of law relating to the burden
of proof and admissibility of evidence are
greatly relaxed in proceedings of this nature
[under the Juvenile Court Act], and the trial
is usually conducted in a somewhat inforial
manner.66

Expansion by Limiting the,Regulation of Private
Schools

The nature, detail and enforceability of state
64
207 A. 2d at 540.

65
273 So. 2d 15(S. Ct. Mo. 1973).

661d.
at 17.
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regUlation of the private school varies considerably\from juris-.

diction to jurisdiction and depending on the precise Configura-
,tion-Of those.factors may expand or contract the utilization of

variations whicb are alternatives for compliance with the\compulsory'
attendance provision. Ever since Pierce v. Society of Sise:rs
established in 1925 that.the stete may promulgate reasonable \

regulations concerning private schools so long as it permits
their existence, moststate courts have upheld the validity and'\
reasonableness, under the state's police power, of whatever
regulations were adopted. Those cases which have placed limits
on state regulation of the private schools have generally done
so under circumstances where the regulations were so detailed and
burdensome as to affect the verir viability of the organization.
For example, in Farrington v. Tokushige, 67 the Supreme Court
held' that the provisions of the Hawaii Foreign Language School
Act were unconstitutional since the numerous provisions of the
itatute "give affirmative directions concerning the intimate and
essential details of such schools, efitrust their control J-.o pub- b

lic officers, and deny both owners and patrons reasonable choice
and discretion in respect of' teachers, curriculum, and textbooks." 68

Other cases have restricted the regulation of pri-,
t, 0vate schools 1There the regulatccy process was left to the unlimi-

.

ted discretion of administrative personnel. For instance, the
New York Court of Appeals in Packer Collegiate Inetitute Uni-

,

67
273.U.S. 284 (1927). And see 'discussion, ghapter 114 infra.
273 U.S. at 298.
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versity of -SINite ,of New York69 declared unconstitutional a statute

requiring the regieration'of private nonsectarian schools'

where the Commissioner of Education was given the power to gianta

or refuse such regietration under regulations to be adopted by
him with no.statutory guidance of any kind as to standards or,

limitations. .The court found that'under these a=licumstances, the
private schools' constitutional right to exist was threatened.

Similarly, in State v. Williams, 70
the Supreme Court of North

Carolina held .a,sta-Lite prOviding for the regulation of private

business, trade and correspondence schools invalid as an 1mper7

missible delttgation of legislative power wherd the statute

provided no standards at all for the regulations which_were_to>.

implement it.

II. Judicial Refusal to Expand Periissible.Learning
'ArrangementS

c Very few jurisdictions have given rise to judicial

interpretations of compulsory attendance statutes which so

narrowly construe -tile statutes, as by holdina that "private

school" does not includk:. home instruction, for instance, as to .

effect a real restriction on the extent of available learning

arrangements. And in several of those jurisdictions which do

have such decisions, one also finds interesting dicta which may

suggest that a different result would have been reached given a

slightly different fact situation.

The leading case which does make a very restricted.

C.Tonstruction of a compulsory attendance statute by giving a ,

069298 N.Y. 184, 81 N.E. 2d 80 (1948). >-

70 25 N.C. 337, 117 S.E. 2d 444 (1960).
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narrow interpretation of the.priVate school Alternative, is a _
, ,:l.,, . . .-

.

. .
.. 4

.
.n New Hampehire court'os decision in.State v-,'Ho-yti71 3'.n that

.

, ,
,

case the court found that the fact that 'a child was instructed..

and taught Dy a private tutor in his own home in the-subjects e,

required,to be taught in the public schools to children of the,

same age wall rib defense'to a charge of failure to Send a child

'of school-age to public school or.to an.approVed private school as

required by the New Hampshire compulsory attendance straiute. ,

0

, .

In-upholding the attendance law as constitutional .within the

framework of Pierce and againit the claim'that it offended

against .the federal guarantee of liber-ty found the i'ourteenth

Amendrmtnt, the Court relied heavily on.the difficulty of

effective,supervision of home instruction arrangements

In the ddjustMent of the. parente tight tO
oh:Jose the Manner of his children's edudation,

.and...the impinging right of the stateto insiet
.

that certain education be,furnished and.super' .-

vised, the.rule' of reasonable condudt- upon the_::-
part of each towards the other is-tebe apPlied. :

The state must .bearythe burden Of reasonable.
.supervision, and.the parent:mirst.offer.edUca-

.,:,-tional facilities .which'do-nOt.require uhrea-
,solzable supervision- . . .

.

.

.
,

. If.the parent Undertakes tO make USe of'
units. of education eo emall,:oificilitiesof
such doubtful quality, that.supervision thereof
would impose an, Unreasonable-burden upon the
gtate,- he offends against the reasonable provi-
sions for. Schools-whidh can .be-supervieed -with-
-out' unreasonable expense Thestate'mey require,

, not only that educational facilities be supplied,.
but also that' they ha so supplied that 'the facts -
'in relation.thereto can be ascertained, and proper
direction thereof.maintained, without unreasonable.

(cost to the state. .Anything less than' this:would .:
_ .

71
84 N.H. 38, 146 A. 170 (1929).

ft
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take from the state all efficient authority to
regulate the education of the prospective_voting
population.72

Thus, while racognizing the rights ofparents to

choose the manner in which their children are to be educated, the

Hoyt-decision is thc most decidedly state-O'riented in this whole

area. The court's principal concern appeared to be that "the -'.

state is entitled to establish a system whereby it can be known,

by reasonable means', that the required teaching is being done."73
.

.Again,-as with allthe.other capes, the cOmpeting interegts to

be-resOlVed were eeen-only aS'those of the State and'the paren ;

gat Makes. no reference to therights of. the child.

'The court rather summarily dismissed tie defendant
*

parent's claim that'the home tutoring was adeqUate compliance
4

with' the statute: "The statute makes no SUQ exception to the

duty imposed: The only substituteifoi the public school is an

'approved priyate school".74 'This' iitera17:m4ndedriess led to the

,obvious 'conclusion:

If the defendant's' allegations that 'said child
was taught by a..private tutor in his own home'
could be construed to set forth attendance at a
private school (see State v. Counort, 69 Wash.
361, I24,P. 910), there is no allegation that
the enterprise h-:.s been' de6-iqnated as a private
school:to be treAted _as approved within the
meaning of this tit1W. Not having been approved
as required by the 3tatute, it is not 'an approved
private schoolY(e;711hasis added)75

A. at 171.

at 172...

0

47Y.'
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'New-Hampshire apPears to be the only jurisdiction

which has considered it reasonable to.'Omit the home instruction

alternative on the grounds of the possibly burdensome expense of

state supervision of such.programs.

Although Hoyt has been cited7 6 for the proposition

that home instruction is not within the meaning of "private

school", the last sentence, f the preceding quotation indicates

that even under Hoyt's strictures,private instruction may be

approvable if the authority which grants approval to "private

schools° could be persuaded. And it is questionable whether the

state could deny access to a learning arrangement iZ in .fact, it

could be shown, by "reasonable means" .01at the reauired teaching

is being done.

In addition to its concern over the adminis-trability

of state Supervision of home instruction the Hoyt court also

videnced its preference for group, rather than individual educa-,

- _

tion:

Education in public schools is considered by man
to furnish desirable apd even essential training
for citizenship, apart from that gained by the
study of books. The association with those of
all classes of society, at an early age and upon
a common level, is not unreasonably urged a6 a
preparation for discharging the duties of a citi-
,zen. Fogg v. Board of Education, 76 N.H. 296, 299,
82 A. 173, 175.77

Althous4h it was decided over half a century ago, the

76
,sc.te Annotation, 14 A.L.R. 2d 1369.

77
146 A. at 170-171.
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Hoyt reasoning still prevails in New Hampshire. As reCently as

1974, the state Supreme Court referred to it with appro7val in

In re Davis, 78 a case involving allegations of child neglect.

/Citing Hoyt, the.Davis court summarily concluded: "It is no

answer to-a charge brought_under (the compulsory att ndance law]

that equivalent supervised instruction is given by private

-tutor,"

L

There are series o7 cases in two other/jurisdictions,

Kansas and Washington, which have considered the ature of the

private schdOl alternative im compulsory attendance statutes,

and have concluded that home instruction and similar arrangements
,

are impermissible.

In-the most.recent Kansas case, State-v..-Garber, 79

the defendant father failed, for reasons of reiigious conviction,
. Ito send.his fifteen-year-old daughter.to any 'public, private,

denominational or parochiaX school", as requi ed by_Kansas statute.

Garber followed earlier deCisions in other jlarisdictionsa° and con-

cluded that constitutionalprotection'is afflorded only to beliefs

connected to the act of worship. The court held that, since the

compulsory laws did not directly affect thef defendant's (Amish) wor-
4

ship, there was no abridgement of religiouS freedom., reason-
° \

ing.was expressly rejected by the U.S. Court in Yoder V.0

78
114 N.H. 242, 318 A.26 151 (1974).

I

,

79
19/ Kan. 567, 419 P. 2d 896, c'ert. den.1389 U.S. 51, 88 S. Ct,

236 (1966).
,

n 1 i

°Commonwealth v. Beely, 168 Pa. Super. 462, 79 A. 2d 134 (1951);
State v. Hershberger, 102 Ohio ApR. 188,/144 N.E. 2d 693 (1955).

\

\
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Wisconsin, 81
so the Garber decision would be overturned were it

rendered today. Nonetheless, it deserves review because of its

approadh to the general question of whether home instruction may

be allawed under the private school exception.

The child involved in Garber.was both enrolled in a

coirespondence course approved by the United States Office of

tducation for private home study, and attended a school esta-

-/lished by the Amish which was taught by an Amish farmer whose

formal education consisted of eight grades in the public school.

The court found that neither of these programs, "being essentially

home instruction systems," constituted acceptable programs within

the meaning'of the statute. "Even if the instruction given through

them could be ccmsidered as instruction equivalent to that given"

'in a public, privacte, denominational or parochial school", the

ccurt stated, "this would not be.[adequate compliance]' for the

reason that the legislature has made no peovigion for-such

.equivalent instruction as the tesis for exemption". 82

'In arriving atjts decision,,.the court relied on its

-earlier opinions-in State v. Will83 and State v. Lowry, 84
neither

A

8 1406 U.S.,205 (1927). Even prior to Yoder, Garber had lost signi-L'ficance for the Amish since ancexemption wap iri-1968 by
'the Kansas legislature. Kan. Stat. Annot. §72-1111 (Supp. 1968).

82419 P. 2d at 900.

8399 Kan. 167, 160 P.-1025 (1916).

84
191 Ran. 701, 383 P. 2d 962 (1963).
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of which was on 'point. Will held that a private school not

meeting the standards of instruction applied to the public-

schools could still be a permissible learning arrangement under

the compulsory.attendance statutes.. Garber cited Will, which

was decided in 1916, for its acknoWledgment that the truancy
act prescribing an enforcement procedure for the compulsory

attendance provisions was amended in 1903 by the elimination of
a home study. exemption. In citing Lot...Try, Garber noted: "[Lowry]

applied the reasoning expressed'in Will and refused to apprdve

whatoamounted to scheduled home instruction as an excuse for

nonattendance in schools . . .
"85

In attempting to decide whether the defendant parents

were operating a "private school" by instructing their children

at home, Lowry had offered what was, by its own admission, a

"sketchy" definition of private school:.

[W]e are of th.: opinion that apy school in
'order to,be classed as a private schbol must atleaat meet the course of instruction requirementsof [citing another statute], and the children
must be taught by a competent instructor in the'
English language for the presc:cibed time as re-quired by [another statute]. 'It is our further
opinion'that axiy parent who sends a child to a
schopl.that does not meet these sketchy require-
ments is subject to the penalty provisions ofr the
truancy act. In the instant case the defendants'
attempt to operate a private school resulted in
mere scAeduled home instruction .86

In view of the legislative history of the Kansas brd-
4°

vision, especially the amendthent deleting home inStruction as a. .

85
419 P. 2d 899-900.

86383
P. 2d at 965,

1 8
I t
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0permissible alternative, clearly the Kansas court would have

been better off with a dt.cLsicn premised-solely on the develop-

_ment of the statute rathe ..1. than oh its own murky precedents. 87

In comparison to the Kansas decisions, the Washington
4 8decisions provide more interesting reading,- and more curious

outcomes. Nhe most recent cdSe, and one which is often reTerred
to in a number of

other cbntexts, i State ex rel. Shoreline School
JDistrict v. Superior Coutt88
, Shoreline expresses directly what

has been implicit in all the other cases discussed so far: that
the interests of the child,i as distinct from the freedom ("right")
of the parent to "act in the child's interest", and certainly as
distinct from any views the child might have himself or herself,
need not be considered n applying the compdlsory attendance
statutes.

In dete;mining-that the home instruction provided by
the parents was nOt instruction in a private school, the Supreme

.4;
87
Based on language_oontained in Lowry, one recent study has.indi-cated that the LoWrycourt found that certain requirements con-.

cerning institutional structure, in addition to the statutoryrequirements concernihg the program of instruction, must be metbefore a program could come within the definition of "privateschool". K. Alexander & K.F. Jordan, Legal-Aspects of EducationalChoice: Compulsory Attendance and Student Assignment (NOLPE SecondMonogrpah Series on .Legal Aspects of School Administration, No. 4,1973), p. 27.) It i*true that at one point in the decision, the_court considered fatts and circumstances bearing on the institu-tional nature of the home instruction program:in'attempting todetermine whether:the parents were in fact operating a "privateschooln for the purpoSes-of the compulsory attendance law. Nnt-,withstanding these earlier statements, however, the concludingparagraph of the Iliowry opinion makes it quite clear that the homeinstruction program could have been acceptable to the Lowry court.as a private school had it merely met the minimum requirements re-garding cdurses, instructors and time of instruction.
88

55 Wash. 2d 177, 346 P. 2d 999 (1959), cert. den. 363 U.S. 814 (1960).
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Court of Washington reversed the decision of the juvenile court
which had found that the.interests of the child would be best
served by allowing'her to ren4in at home, subject to the.con-

tinuing supervision of the court. The Supreme Court concluded

that the system of home instrdction could not qualify as a pri-

vate school since the mother, who did all the teaching, did not ,

have a teaching certificate.

AS has been observed,by other coMmentators, 89 one very

surprising but nonetheless clear implication of the Shoreline

decision is the subordination, in effect, of judicial determina-.
tions of a child's "best Interests" to determinations made by

school superintendents. The history oof legislative activity in

Washington on compulsory attendance is, in many ways, illustra-

tive of national trends. In the sixteen years since Shoreline

was decided the primary reference sections above have been'

amended four times. At the time the Shoreline litigation was

comMenced, not a word of the statute had been changed in almost

half a century.2

In reaching its decision, the Washington court Cited

its much earlier and oft-quoted opinion in State v. Counort. 90

A recent study on compulsory attendance law91 misreads the Wash-
7

ington decisions, especially State v. Counort, and promotes a

V.

89
See note, "Constitutional Law,- Compulsory Attendance Law'- Free-

.

dom of Religion", 35 Wash. L. Rev. 151 (1560).
90
69 Wash. 361, 124 P. 910 (1912).

91
K. Alexander S K.F.

Compulsory Attendance
graph Series on Legal
1973), pp. 26 and 30.

Jordan, Legal Aspects of Educational Choice:
and Student Assignment (NOLPE Second Mono-
Aspects of School Administration, No. 4,

17k)
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distorted concept of "private school" for the purposes of the

compulsory attendance laws by citing only this excerpt fromthe

Counort opinion: 7

We do not think that the-giving of instruction by
a parent to a child, conceding the competency of

.the parent to fully instruct the child in all thatis taught in the public schools,.is within the mean-
ing of the law 'to attend a private school.' Such
a.requirement means more than home.instruction;
It means the same character of ,chocl as the public
school, a re ular, or anfiR and existing instItu-tion, making a business of instructing children ofschool age in the required studies and for the full
time required byT.the laws of this state....There maybe a difference in institution and.government, butthe purpose and end of both'public and private
schools must be the same-- the education jf childrenof school age. The parent who teaches his children
at home, whatever be his reason for desiring to dosd, does not maintain such a L;chOo1.92 (emphasisadded).

Focusing on this alone leads to an inaccurate conclusion. Even

Counort, which the authors quot-' in part, does,not support such

-a generalization. The Counort bcated

'Undoubtedly a pr'yte sool may be maintained in a
private,home in To,AL:11 childrer of the instructor
may be pupils. 11:1s pxosion of the 3aw is not to
be determined by 4%he pi where the school is main-
tained, nor the idivi,Uity or number of the pupils
who attend it. It 4s be determine6 by-the purpose,intent and charactay i the endeavo-.P3

92
at 26.

a
9369

Wash. at 364.

1 7 1



Therefore, clearly Cli,nort does not etabllsh. an itbri,-

clad rule that because of its lack of certain instiltutional

details'home instruction can rever come within the definition
of "private school" in Wash:::,gton. Moreover, Shoreline makes

it clear that home instructiem meeting certain statutory require-

ments applied to the privat school will come within the defini-
tion of "private school" fc:. purposes of the Washington compulsory
attendance statutes.

The California !-ase of Psople v. Turner 94 should be
noted at this point beccile of its ..)trict construction of the

term "private school" +-r, foi:e-lcsr, expansion of the permissible

learning arrangementa to allow ht instruction by noncertified

':eachers in a jurisdiction wl-os,?, statute allowed home instruction

by certified teachers and atendance at a private school taught
,

by "capable", although not necessarily certified, teachers. 95

In holding that the Let.n "private school" connotes-institutional

details similar to those provided in the public school, the

court found that parents teaching their children at home and

having no state teaching credentials, had violated the compulsory

attendance laws since they came within neither the home instruction

nor private school alhernatives.' However, since the California

statute specifically allows instruction at home by a private

tutor or other person under certain circumstances in addition to
private school attendance, this definition should not be applied
94
121 Cal. App. 2d Supp. 861, 263 P. 2d 685 (1953).

95
See In re Shinn, 195 Cal. App. 2d 683, 16 Cal. Rptr. 165 (1961).



to "private school" in those jurisdictions whose statutes only'

specify private school attendance in lieu of public school.

III.- Summary.

In summary, then, some courts have refused to construe

the term "pvate school" to include home instruction or similar

tutoring a4:rue:oents when the hame instruction did not meet

.one or more of ihe followingS requirements: 1) the parents,

or tutors, did n6t apply for the "approval" applicable to

private schools; 2) the instruction was not given by a certified__

teacher, or, less often, by one whose competence could be judged

other than by,evidence of certification; 3) the instruction did

not meet statutory curriculum requirements; 4) the instruction

was not given for an adequate number of hours or over a term of%

suffidient duration.

None of these requirements singly nor all of them in

combination constitute an insuperable bar to Utilizing the"pri-

vate school" rubric as a_vehicle for non-traditionaljearning

arrangements. With the exception of New Hampthhire, which does

appear to have certain requirements for private schools of an

"institutional" nature, the case law of every jurisdiction which

has reached negative conclusions on the issue, does, on a close

reading, seem amenable to the possibility of having "private

school" mean something quite different from the ordinary conno-

tations of that term.

Over a seventy-five year s.dan,- cOurts in a half dozen

jurisdictions have expanded the permissible leaining arrangements

173
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to' include alternativesjlot expressly contained in the compulsory

attendance cstatutes by interpreting,the words private school",
io

and instruction "elsewhere" or "otherwise"- to allow home instrucr

tian ar similar tutoring,arrangements. Aethe heart:of all such

flecisions is:the finding that the object of the compulsory attend-

ance statutes is that all children be educated, not that they be

educated in any particular manner or pladee and-a recognition of

the right of the parents, acting in good faith, to determine,

within limitS,,the edpcation of their child. 96

In essence, the courts'are generally satisfied when-

ever the child has been*provided, ipy a competent teacher, with

an education academically similaz to that available in the public

schools so that the child\has attained a degree of proficiency in '

\the subjects taught jon the\public schools comparable to that at-

tained by a child of the same age or grade' in the 'public schools.

In addiiion, courts in other,jurisdictions have interpreted their

statutes to allow innovative programs within the public school

)96
The extent to which the Supreme Court's much-debated opinion inWisconsin v. Yoder, 406, U.S. 206, 92 S.Ct. 1526 (1972), ex-pands or restricts parental options within the context of the

obligationsimposed by'compulsory attendance statutes is con-sidered in a later chapter. It is unclear whether the majorityopinion in Yoder was intended tO carve out an exemption to the
requirement of compulsory attendanc.e or whether it, in effect,
found the defendants to be complying with the statute in anunusual way, not permitted under the Wisconsin statute but re-
quired on federal constitutional grounds.to be acceptable. At a
minimum, however,.it okrerruled those courts which had disallowed
home instruction in lieu of public school attendance for Amish -children who have completed the eighth grade, See State v.
Garber, 197 Kan. 267, 419 P. 2d 896, cert. den. 389 U.S. 51,88 S.Ct. 236 (1966); Commonwealth v. Beiler, 168 Pa. Super.462, 79 A. 2d 134 -(1951); Commonwealth v. Smoker, 177:Pa. Super.
435, 110 A. 2d 740 (1955); Meyerkorth v. Nebraska, 173 Neb. 889,115 N.S. 2d 585 (1962),

17 4
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system,-including dual enrollment and nongradt 5. programs without0
express statutory authorization for such programs, Finally,
courts in several jurisdictions have, in effect, expanded the

learning arrangements permissible'under their statutes, in indi-
. . 4

vidual cases by dismissinglon procedural grounds,suits ag.ainst

parents who taught 9-leir children ae homerand by limiting the
tv

extent of state regulation of'private,schools.

s.

4
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6. ,STATUTORY EXEMPTIONS FROM COMPULSORY ATTENDANCE

Compulsory attendance at public or private school or at
some other alternative learning arrangeMent is required by

statute_in all of the states ex?pt Mississippi. Statutory °

exemptions from this requirement, however, also exist in every
state.

1
The purpos4 of this chapter is.to catalogue and analyze

the statutory exemptions. It should be noted that attendance at
a private school which has been discussed in previous chapters.

as an "alternative" to public school attendance is categorized
by the statutes of some states as either an "exemption" or an
"exception",to their compulsory attendance requirements. Speci-
fically, in thirty-one states2 reference to non-public schOol :

attendance appearE in the primary reference seCtion as an "alter-\

native" to public schoo/ while in seventeen ztates3 the primary

statutory reference is to private school attendance as an "exemp-_-
\

tion" or "exception" from public school attendance. Therefore,
it would be technically correct to speak of private chool stu-\

dents as "exempt" from compulsory attendance in_these -seventeen
jurisdictions, but that usage would be very confusing since, in
fact, the private school students a.re complying with the atten6ance

1
For purpdses of this section, the word "state" includes theDi3trict of Columbia and.Puerto Rico.

2 .

Ala., Ark., D.C., Fla., Ga., Ha., Idaho, Ind., Iowa, K- . La.,1VS50., Minrr., Mo., Neb., N.H., N.J., N.M., N.C., Ohio, 0 la.,P.R., S.C. S.D.,'Tenn., Utah, Va., Wash. Wis. yo.
3
Alas Ariz., Calif., Colo., Conn., Ill., Ky., Me., Mont.,Nev., N.D., Ore., R.I.,'Tex., Vt., 'W.Va. /,
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requirement whereas all the, other categories of "exemption4:".
Ideal with children who are not in compliahce, or at least not

in full, compliance, with the-requirement. Therefore, we 111
4

continue to refer to private school attendance as an 'alte*na-

tive".
.

Some.statute's many commentators and most courts have

used the terms "exception" and "exemption" interchangeably.
_'Howeverf-the-underlying 'concept iS the freeing of the parent and

child from the obligations of the attendance requirement, and we,

-t.

believe "exemption"Axpresses this concept more precisely than

"exception" which may cary additional connotations,with respectal

to the state's (school system's) obligations. Hence, we will

generally use the term "exemption" unless, the context clearly

requires use of "exception" for some reason such as reference

to a particular statute where the term "exception" is employed.

Statutes specifying exemptions from the atteudance require-
,

ment do so on.a broad range of grounds, including mental, .emo-,

tional or physical disability, completion of a minimum attendance

or'educational requirement, employment, suspension or, expulsion,

distance from the school and lack of transporta'4on, judicial or

school administrative decision, temporary absences and certain

special circumstances such as children who are incarcerated.

Physical, Mental and Emotional Conditions

Physical and mental or emotional 'disability is the most
,common ground for exemption. Every jurisdiction contains dome-.

provision, many quite broad and only a few very limitedexempting,
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children from school attendance or one of itsbalternatives

for physical, mental or emotional reasons. However, in a few

jurisdictions the future ylability of this exealption may besques-
,,tioned as a result'of recent very. b. cad extensions of the,meaning of

the word "education" into reas that might previously hav:e been-
m.

.considered "therapy" or "training" or some other process other

than education.4.

In most states,-the statutes refer to both the emotional

or mental and physical condition of the child. Theostatutes'of
six states 5

refer only to the child's emotional condition as a

reason for exemption.whil- provisions in two other states refer.

only to the "mental condition" of the child.
-

The physical, mental or,emotional condition exemptions in
7twenty-nine states refer to vague concepts such as the child's

"inability to profit" from'attendance. In the other twenty-A:wo

states the eemption is stated solely in terms of the child's

inaeility to attend. It is not clear frbm the statutes in these

,Ttwenty-two st.ates whether,children- are exempted bevause of

inability to attend related to saiety.or health reasons, or

4
See Mass: Gen. Laws 718 (1972) and regulations.issuedthereunder; Pennsylvania Assoc. for Retarded Citizens v. Penn-sylvania, 343 F. Supp. 279 (E.D.Pa.- 1972);. Mills v: Bd. of

Educ. of District 'of Coltimbia, 3413 F. Supp. 666 (D.D.C. 1972).
5
Fla., Idaho, La., Md., Mich., N.M.

6
Conn. and P.R.

7
Ala., Ark., Calif., Del., D.C., Fla., Ga., Ind., Kan., La., Md.,Mich., Minn., Mont., Neb., Nev., N.J.,
Ohio, Ore., Penn., Tenn., Tex., Utah, Va., W.Va:
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because of a supposed inability to benefit from, attendance.

The Mental and physical%disability provisions in six
state statutes 8

refer to the welfare of the other children in
the.classroom. The .langUage in'these

provisions.is.general,
using' phrase's .such as

"detrimental..toother.children" or"harmful
to others". .It is unclear Whether the concern iv that there may
be soe detriMent to the health and safety of the other chi2.dren
or some,de riment to their. education.

Thirty-seven stalies9 .require some documentatiOn of t.),e

'child's condition before exempting the child' from the attendance.

,

requirement. The statutes in twenty of thepe states10 require
.the certificate of a coUnty heiIth,officer or a physician attest-

ing to the child's inability to attend, Nine11 of the thirtyr
seven states provide that the statement of the child's condition

. ,

12
must be made by a physician, a.psychiatrist or a psychologist.
8
Conn., Md., N-Y.,'S.D., Tenn-, Wyo.

9
Ala.; Conn., Del.', Flae, Ha,, Idaho, Ill.,Ind, 1owa, KY.,, La., Md.,, Mich; Nev., N3.M.,-N.Y., N.C.,.N.D.,'Ohioi !Ala., .0re., penn.i.P,R., S.C., S.D.,.Tenn., Tex.,,Utah, Vt., 1V1., W.Va., Wis.., Wyo.

10 .

Ala.,. AlarJ., DeL., 1:11.a.;.Ha. ill., Ind., KanKy,..Nev_,,--41.p., Okla., S.D., Terin7.--,--Tek.,-Utah7-cit. ;Ara. wola. wyo,
11

Idaho, La., Md., Mich., N.Y., N.C.,-Penn., C.,Wis .

12
Idaho, Md., N.Y.,.and S.C. accepta,statement 'from either 'aphysician or- psychologist. La. and Penn require a statementfrom a mental health clinic or from a psychologist or psychia-trist. Wis: will_ accept the,statement of a physician, a psycho-logist or a Christian Science practitioner. N.C. requires amedical, a-social, a psychological.and an .educational exaludtionbefore the child is exempted Irom compulsory edUcation. Otherjurisdictions may have siMilar requirements-as a result of regu-lations issued pursuant ,to special 'education -statutes.
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Fivi.113-oi the thirty-seven states require a physical exatination

or other tests as proof that a child c meS\ within the exemption.

The statutes in twt states14 pr vide that the exemption

be based on standards established by t
\ .

e board of education.

In twin stat'es,15 the statement o the physiCiamis recured
.only if the school authorities deem it necessary. The provision

in Californialspecifies only satisfactory evidence of condition".
In all probabil:ity, this is the statemen't Oi'a. physician, but

it is, not clear from ihe statute In Iowa, the Parents,are re-
,

\quired to furnish roof by affidavit of,the physical and mental

condition of the child.
.

1

\The physical dr mental conditidn'exemption provision's of
I I-

,

only thirteen states 16 xefer to spetial'education programs for
,

1 ; -

those children exempted. In eight17 -of thesesstates,\ children.

i

I

'exempted are required, with certain'qualifications, tt receive
i

H
Ispecial instruction.0 In four18 of the thirt.een states, the

'child is exempted lecause of inbility to participate in either,

13Conn., D.C., Ohio! V.R. andya.

-14N.M.And Ore:.

16
D.C., Fla., La., Mass., Mont., N.Y., N.D., Ohio:, Ore.S.C., S.D., Tex.

17
L ., Mass., Ohio Ore., P.R., S.C., . .

4

.i.

18va
..e.:. Mont ND Tex

e
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a regular or a special program.

No state specifically mentions blindness or deafness as

akreason tor exemption from compulsory attendance. Most states,

however, have separate proyisions in their education codes for
blind and deaf children requiring attendance at the state school

for the blind, the state school for the,deaf, or other similar

institutions.

Completion of Minimum Attendance or'Education Requirement

Thirty-two states 19
exempt from compulaory attendance

those persons who have attained a specified minimum grade or

education level. Twent7,-two
20

of these states require the coin-)

pletion of-high school. Several of the thirty-two states also
exempt for education equivalent to that acnieved through oompletion

%

of high.school. 21
Florida and California have very recently

.adopted new laws to permit students subject to the compulsory

attendance law to leave school with their parents' pertission'

upon successful completion'of an examination demonstrating pro-
ficiency in basic skills such as English and -lathematics.

'

.

19
Ala., Alas,,Ariz., Ark., Colo,,-Ga Ha Iowa" Kyr, mete minntrMont.; Neb., Nev., N.H., N.M., N.Y., N.D., Ohio°, Okla, Ore.,Penn., P.R., S.C., S.D., Tenn., Utah, Vt.', Wash., W.Va., Wis., Wyo.

20
Ala., Alas., Colo., Ga., Ha., KY., Me., Neb., Nev., N.Y.N.D., Ohio, Okia., Ore.,,Penn., P.R., S.C., Tenn., Utah, W.ya.,Wis. But see note 23.

21
Hawaii exempts student§ who have graduated from high school orvocational school. Persons who paSs the generaf'edtcational develop-. ment test in N.M. are exempted from compulsory attendance- In Ore.,persons who demonstrate that they have acquired equiyalent knowledgeto that taught in grades one through twel-Ve can be'exempted. SouthCarolina requires that he child graduate frOm high''school or receiVethe equivalent of a high schdol education frbilla private .school,

ri
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22In seven of the thirty-two states, completion of the
eighth g

Two24rade is adequate for\exemption.23
of the thirty-

two states require the completion'of ten grades of school: The
remaining state, WashingtOn, exempts persons after the completion
of nine grades, but requires part-time school attendance there-
after fn certain circumstances.

Exemptions for "legal employment" and "special reasons",
often also require the completion of a certain grade level as
an additional condition which must be met before the exemption
is applicable. The specific education requirements'accompanying
these two exemptions arc, set forth in Appendix

III. Legal Employment, Work Study and Vocational Employment'
' A. Legal Employment

Twenty-seven states 25
exempt from the .attendance

requirement-children who are lawfully employed. In ten26of these
itates,'however, the exemption is granted only when there is a

22
Ariz., Ark., Iowa, Mont., N:H., S.D., Wyo.

23
In N.H

if there

24
Minn.,

25
Ala., Ariz., Ark., Calif., Colo., Conn., D.C., Fla., Ha..., Ill.,Iowa, Me., Mass., Mo., Neb., Nev N.Y., N.D:, Ohio, Ore., Penn.,S.C., Tex., Utah., Vt., Wash., W.Va.

26
Ark., III., Neb., Nev., N.D., S.C., sex., Utah, Vt., Wash.

., the completion of the eighth grade is sufficient onlyis no high school in the district in which the person lives.
Vt.
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need for the Child to work for the support of the child's

family. In addition to these exemptions found in the compul-

sory attendance statutes, child labor provisions in a number

of jurisdictions 'provide a4ditional qualifications upon the

attendance requirement.4B. Work Study and Vocational Employment

rn seven states28 persons are exempted from compul-

sory attendance if they engage in sqme form of work study,..--
,

vocational training or apprenticeship program.

Requirements for obtaining these exemptions are mini-,

'29mal. For exampleonly +-nree of the seven states even require

the person to be of a certain age and only one 30
requires the

attainment of a specified level of schooling. In two, Maine

and Texas, approval from school officials and parental consent

are necessary for these exempti,ons to be operable. The Utah
,

prolizision is anlemployment and work study hybrid exempting

child from attendance if "proper influences and Adequate oppor-

tunities for education are provided in connection with the
o"

employment of the minor".31

2

27
See Chapters 9 and 10 and Appendix Et

28
Ariz., Calif., Colo., Me., NeV., Tex., Utah.

29
In Calif.-and Nev. the child must be fourteen while Tex. re-

quires the child to be fifteen.

30
Nev. requires that-the child complete the eighth grade before

entering apprenticeship.

31
Utah Code Ann..552-24-l(b)(5)(1970).

183-
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The exemptions in eght states32 also provide that

the person excused from compulsory attendance for legalsemployment

or vocational training must attend'schooI on a part-time 1.)asis.

Hour requirements for such attendance are established in six3
-3**1\of the eight states. Two of these staLes 34 require only four

hourS of.attendance.each week. In the child must attend

school for a minithum 9f eight hours per Teg.;,, while Ohio limits

such attendance to a It. -AIM of eight' r veek, "New York

requires twenty hours of .e4ndince per w1;. atten-

dance in Utah mUst amount tn 744 hours ecm year. In addition
T.

to these eight-states, somq oijner states have p;visios'in

their child labor laws estalplishing part-tite sghools. ar;djor.

requiring part-time attendancc.
-

Suspension and Expulsion

.Statutes in sixteen-states35 specifically exempt children. ,

who have been suspended or'expelied from school. Fot the most

part,.these provicicas ar.e silent,regarding the grounds for

:;.Pxpulsion cr suspension, Arhichare commonly specified in.the

rules ar.t.regulations of local school beards or in state regula-
_tions. l'nose,statutes that do specify.grounds, however, usually

32
Calif., ;11,, Mo., N.Y., Ohio, Ore., Utah, Wast..

33
III Mo., N:Y., Ohio Utah,,Wash.

a-

34
Mo.., Wash.'

3
5Alas., Calif.,,Colo., Ha.,; Idaho, Iowa, Md., MiLit f!ort.,

N.H., P.R., S.C., Tenn., Utah, W.Va., Wyo.

184



refer to "p4rsistent misbehavior", "violations of rules,and

regulations" or "disruption of tha educational proeess".

An expulsion or suspension exemption allows a state; in

effect, to relieve itself,of the duty, to provide public educa-

tion for persons of compulsory ttendance age whenever the

behavior, of a child makes,instruction difficult:36. In one extra-,

ordinary anomaly, the West Virginia statute treats ,as unlawfully

absent a child suspended for failure to comply with the require-
,

37ments and regulations of tne school board. Some states provide

for the establishment of 'truancy schools'' or other special

disciplinaty schools and some expelled children are requiredeto

attend such institutions rather th'an'being exempted altogether

In addition to the sixteen 'Itates which specifically

refer to expulsion and suspens:.cp as a-basis for exemption from

compulsory attendance, four other-states 38
have eception provi-

Sions that may enable school officials to exclude persons from

attendance by' administrative ruL..; or regulation. Additional

states may exclude children .om compulsory attendance. because

of disciplinary problems under other specific exemption-J. For

example, provisions that include 'mental disability' or an

36
For an ex-zended analysis of use cr! the sl;spension power see

Children's Defensef.Fund of the Washington 1<esearch Profct, Inc.,Children Out of School in America chapter 5 (1974).
37
For example, ky., Iowa and Neb.

38
Ga. Code Ann, §32-2106(b)(1969); N.M. Stat. Ann. 07-1072

(Supp. 1975)'; .0re. Rev. Stat. §339.030.(8)(1971); P.I. Gen Laws§16-19-1(1979).

185 ,
"4
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"inability to profit or benefit from further school attendance"

as reasons for exemptiori frOm'compulsory school attendance may'

, be construed to apply,to disciplin'ary
problems and provide the

\school officials with the purported authority to discontinue the

educatiOn' of the child who is thus'"exempted" from the attendance

requirement.

V. Distance from School or Public Transportation

Fourteen states 39.
exempt from compulsory attendance

children whose resideAlce is too far from the nearest school br
from available public transportation. In some states attendance
is required only,,of those children living within a "reasonable

distance""-ora "safe and practical distance"41 from public
school. Only Montana's'.statute specifies that, in the case of

this exemption, the child be provided with some education program
in lieu of attendance.

Five states' exempt Children,from compulwry ettendance
if they reside a specified distance42 f om school, if no
public transportation is available.

\ 39
A1a., Alas., Fla., La., Mich., Mont. , Nev. , Ore., Penn., p.R.,XTenn., Utah, Va., 'W.Va.

40
E.g., Puerto Pico

41
Nev.

42
0re. (1-1/2 miles, for children ages seven to ten; 3 miles,for children...el-even and over); Penn. (2 miles, age not specified);Ala. and Utah (2-1/2 milesage not specified); and Mich. (2-1/1miles,,children under nine).
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Six states 43 measure the distance from the child's resi-

dence in.terms of either the distarce-to sChol or to the nearest
. ,

furnished transportation r-:ute. Children in two of these states 44
.

are not required to attend school if they live two miles or more
from school or from a school bus route. Thus if archild lives

three miles from :scho614 but only one mile from a school'obus

route, attendance at school Would be required. Several states
apply the exemption only to children of specified ages. For
example, Virginia.exempts children under age ten who live two
miles from public school or one mile from transportation, and
children aged ten to seventeen who. live two-and-a-half miles
from public school and one-and-a-half miles from transportation.
In Louisiana, children living one-:and-a-half miles from trans-
portation and two-and-a-half miles from school qualify for an
exemption. Three miles distance from elther school or trans-
portation is sufficient to exempt children in Tennessee.

Five states, 45
exp:cess the exemption in terms of distance

from any school, rather than from the nearest public school.

V. Exemptions gior. Special Reascns Granted in the Discretionof a Court or School Adninistration

Eighteen states4 6 have statutory provisibns authorizing

43
Alas., Fla., La., Tenn., Va., W.Va.

44
Alas. and W.Va.

45
Alas., La., Tenri., Utah, W.Va.

46
Alas., Ariz., Fla., Ga., Ha., Iowa, Mont., Nev., N.H., N.M.,Okla., Ore., P.R., R.I., Vt.', Va., Wis., Wyo.

187
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%exemptions which are worded generally so that a court or scliool

official can balance all the factors involved and determine, as

a matter of discretion, whether the child should be exempt from
-

the law. JUplike the other exemptions discussed above, these

'exemptions rarely haVe pre-conditions that must be satisfied

before the exemption applies. For example, Puerto Rico exempts -

children when "the parents or guardians show good and suf 'cient

cause for withdrawal in the judgment' of the supervising princi-
.pal".

47
Several states 48 have more than one of these general

discretionary-exeMption categories:

Only thirteen49 the eighteen states provide a basis .

of

on which the discretionary determination is to'be made, and

even those do so only through the use of very vague terms.

Typically, the Statutes merely require ''satisfactory", "suffi-
cient" or "good" reasons before an exemption is gi'7en.50

Similarly exemptions in four states 51 are to be granted in

accordance with the "law and general policies of the board Of

education". Exemptions can be established in six states 52
-merely upon .a'showing that the child is not "beliefitting" from

47
P.R. Laws Ann. T:18, §80(a) (1961).

48
N.M , kia., Ore., Va.

- 4 9Ariz.,
Ga., Iowa, Mont., N.H., N.M., Okla., Ore., P.R., R.I.,Va., Wis. Wyo.

50

51
Ga., R.I. N.M., Ores

52
Mont., N.H., N.M., Okla., Va., Wyo.

See statutes of Ariz:, Iowa, P.R., Wis.
S.

188 (
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-
attendance or that attendance is not "in the best interest" of
the child.

In twelve states53 exeffiptions can be-grantd by school

administratard, most commonly by the local school board or.

superintendentt In five states, 54
a judge may ekemptcpersons

from compulsory-attendance and in two sta es
55

the determination
is made jointly by a,judge and a school administrator.

There are only a few s-ltes wW,ch Impose age .and minimum

education requirements.for these exemptions. For exIample, inr
N N evada and Oregon a child. Tust havecompleted the eighth grade -

and in New Mexico only cllildren under age eight orjhigh_school.

students can be subject to these eXemptions.

VII. Exemptions for Temporary Absences and for Reli ious Reasons
A. Temporary Absences

Another conceptual oddity in this area is. pLsented by
the statutes in seventeen states56 which provide exemption
for "temporary absences". In several states, 57 emptions in111

this category are xeferred.to as exemptions for Pnecessarl;laild

legal'abserice". In those states which list the types of absences

53
Alas., Ariz.,

Wis., Wyo. ,

54
Ha., Iowa, Mont., Nev., Va.,

55
Fla. , Okla.

56
_- Alas., Colo., Del., D.C., Ill., La., Me.,!4d., Mass., Mont.,Neb., N.C., Okla., Tenn., Vt., W.Va., Wis.

57Del., Me. , Md. Mass.

1891,
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-
- -

covered, 58
this exemption is granted specifically for illness..

or bereavement4 and in two states 59 also because of conditions

that affect the welfare and safety of the child, such as haiard-
ous weather conditions.

B. Religious Exemptions-

In addition to the alternative to public school

attendance contained in the primary reference sections regardipg,

full-time attendanCe at a denominational school, there is a ,

category of religious eYceptions in twelve states 60 which permitg.

temporary absences for purpose.s of i'eligious instruction and
'services. Only four, of these. states 61

place an hours limitation
on the amoUnt of time ft7.4. wnich the pupilmay be eiccused. For

constitutional reasons, the statutes in several states include

the- proviSion that neither transportation nor facilities_fOr-

instruction are to oe provided in connection with these religious
exceptions.

The religious provision in Kansas differs from that
found in the other eleven state's in that it is closer in nature
to an alternative to than to an\exemption from the attendance;

requirement. In Kansas, persons who have completed the eighth.

58
Alas., polo., La., Mont., Neb., Vt

\

W.Va., Wis.

'59Neb., W.Va.

6
0Ha. ilr., Ind., Iowa, Kan., La., Mass., Mich., Minn:, N.M.;N.Y. W.Vg..

61
Hawaii'(4 hours/week), Ind. (2 hours/week), Mich. (2 hours/week),Minn. (3 hours/week).

. 19.0



-114-

g:L'cle and whose parents voice objections to'ptiblisschool may'

attdnd a regularly supervised-program of instruction provided

62by a church and approved by the state board of education.

,pilthough not .referring to a "religious" exel.tionspecifically,

Virginia has a °similar prqvision whereby part!.nts who object on

religious groundp ,to the edudation at pubiic school may requesi.:

2 i 63the schdol board,..o exempt their child.

VAI. Other Exem tions-
;

Only two\states-,mFlorida and South Carolina, exempt students

by statute from coMpulsory attendance because of marriage or preg-.
1

,

nancy. Among the.fther iuirequent exemptions'occurring in a fewi
.

jurisdictions arefexemptions for gifted Students to attend college,
b

,

exemptions for legislative pages, exmptions for incarcerated
1

children and inWesit Nirginia, exemptiop for children who are
-"'

destitute."

62
, Kan. Stat.. Ann. 5162-1111(1972).

-/ 63
Va. Code Ann.'§22-2i5.4(1973).

164
Va.- Code Ann.c§118-8-1(1970).

r
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7. ENFORCEMENT OF COMPULSORY ATTENDANCE

I. The Statutes

In addition to the indirect-enforcement effect prbvided_

to compuli,o:y attendance laws_by the child labor laws, there are

direct enforcemeA mechanisms for-compulsory attendance statutes

which are found in.truancy and other iuverile offense provisions:,4
c

These enforcement mechanisms May be found in either the primary
1

reference sections; themselve, or in parts of the education

code or in the juvenile delinq6ency code.
a

All of the major provisions of.every truahcy and related

statute in every jurisdiction wit'h such a statute are set put in..
c -

detail in chart form in Appendix D. Readers interested in speci-
,

fic,questions concerning particular jurisdictions should consult

the chart. The comments which follow summarize what the chart re-
/veals and note the few relevant instances of case llaw.

I

In all of the fifty-one jurisdictions which have compul-i-

sory attendance laws1 , there are provisions in the education code

for enforCement personnel; most make statutory provision for employ-
:

ment of a truant officer; four jurisdictions 2 delegate respOnsi-
cbiliy for enforcement,to_the_superintendent ,of schools or to

another agency itl the power to employ truant officers. Generally,

truant officers are authorized to bring a complaint against the'

parent for failure to cause the child to attend; in twenty-four' °

1
Every American jurisdictioh, including District of,Columbia andPuerto Rico,,except for Mississippi.

2
- Delaware -Hawaii, Idaho,- Puerto ,Rico.



jurisdictions3 they are empowered to take truant children into

custody without a warrant. The parent is given certain due process-

type protections in the thirty-four jurisdict ons4 which require

notice be sent to the parents warning them to comply with the-sta- 4

tute before any complain can be brought.

Every one of the jurisdictions with a compulsory atten-

-dance statute places responsibility on the parent for the child's

truancy. Although "failure to cause (a child) to attend" school

is always the primary offense, twelve jurisdictions5 also penalize

related offenses, such as "contributing to truancy" or "inducing

absence", for which a parent or other adult can be held liable.

Forty-nine jurisdictions'treat both the basic truancy and any related

offenses as criminal, usually at the misdemeanor levely. an& impose

criminal sanctions upon the adult offender 6.

The sanctions imposed upon,parents vary widely in their

_severity: in two jurisdictions the parent can be puniihed by a

.0"

3
Alabama, Arizona, Califoinia, Connecticut, Florida, Indiana, Iowa,Maine*, Massachusetts, Minnesota, Missouri, Montana, Nebraska, Nevada,

New Hampshire, New Jersey,,,,New York, Ohio, Pennsylvania, South .-Dakota, Vermont, Washingt6n, West Virginia, Wisconsin,
4
Alabama, Arkansas, Colorado, Delaware, Florida, Georgia, Idaho',
Illinois, Indiana, Kentucky, Louisiana, Michigan, Minnesota, MissouriMontana, Nebraska, Nevada, New Jersey, New Mexico, New York, NorthCarolina, Ohio, Oklahoma, Oregon, Pennsylvania, South Carolina,South Dakota, Tennessee, Texas, Vermont, Virginia, West Virginia,
Wisconsin, Wyoming,

g)

5District of Columbia, Idaho, Illinois, Kansas, Louisiana, Maryland,
Massachusetts, Minnesota, Nevada, South Dakota, Virginia, West
Virginia.

6
New Hampshire and Colorado are the only jurisdictions which esta-: .blish civil sanctions for such violations,

7Virginia, Kansas4

193
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fine of up to $1,000 an.d/r a maXimum jail sentence of twelve

months, while in one juriAldiction8 the penalty for a first offense

is merely a "public reprieand". Fourteen jurisdictions 9
allow

f9r imposition of fines of, various amounts for initial and subse-
!

-\. quent offenses, but do not provide for incarceration. In all,

i
.

other jurisdictions a fine, and/or a jail sentence may be imposed.
,

;Five jurisdiction,s10 impose liability for non-attehdance
,

11on the parent alone And Tree other jurisdictions provide

for parental liability, onLy, unless the parent can prove the

child was beyond parental l!ontrol. In all other jurisdictions,
.

both parent and child can le charged with the substantive offense

\and both can be penalized.

In only twenty-fou: jurisdictions 12 do the education codes

contain any definition of t\vancy or a similar offense which results
in sanctions being imposed:cn the children directly.. Eight.of

of thos,e jurisdictions13.actlally
utilize the, terrii "truancy" and,

8
Puerto Rica. .

9
Arkansas, Connecticut, Iowa Kentupky, Maryland,, Massachusetts,New Jersey, North Dakota, Put:to Rico, Rhode Island, Tennessee,Texas, Vermont, Washington, .

10
Hawaii, Oregon, Puerto Rico4 Vermont,-West Virginia,

11
Alabama, Indiana, Texas.

12
Arkansas, California, Coloraco, Connecticut, District of Columbia,Idaho, Kansas, Kentucky, Lodisiana, Maine, Maryland, Nevada, NewJersey, Netv York, Oregon, Pennsrlvania, Puerto Rico, South Dakota,Tennessee, Utah, Washington, WiAconsin, Wyoming.

Kansas 'Kentucky, Nevada, New Jer-
1
3California, Connecticut, Iowa,

sey, Wisconsin.
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incrude-it as one of the actionable juvenile offenses in the state.

In the remaining sixteen jurisdictions 14 terms such as "irregular

attendance" or "school delinquent" are utilized. Several jurfs-

diction.s have more than one attendance-related offense for children;

in these jurisdictions there isA basic truancy offense and a sepa-

rate offensej,usually called "habitual truancy". 15

Children whose behavior brings them within the purview of

enforcement statutes can be divided into two,basic categories:

those who are labelled "delinquent" and those who are proceeded

against under some'supposedly less serious category such;.as children

who are "in need of supervision"16, "wayward"17,
"undisciplined"18,

,19 ,20"unruly" , "incorrigible' , or "disorderly"21 : A delinquent

child is ushally defined as one who has violated any federal, state

or local law or regulation22 , or committed any act, which, if com-

''mitted by an adult would constitute-a violation of the law23 A

14
Arkansas, Colorado, District of Columbia, Idaho, Louisiana, Maine,New York, Oregon, Pennsylvania, PuertO Rico, South Dakota, Tennespee,Utah, Washington, Wyoming:

15
See, eeg., statutes in California, Kentucky, Nevada.

16Alaska, District of Columbia, Florida, Louisiana, Ma
chusetts, Montana, Nevada, Oklahoma, Pennsylvania, ,Sou
Texas, Vermont, Wisconsin, Wyoming.
17
Rhode Island.

18
North Carolina.

19
Georgia, Nath Dakota, Ohio.

20
Arizona

21
Michigan

22
See, for

23
See, for

and Utah.

and Tennessee.

example.: South Dako Key. Stats; § 26-8-7. (1974).

ryland, Massa-
th Dakota, .

example: Oregon Key, Stats. S 419. 476 tl975f.
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"child in need of supervision", -(or "wayward", 4'unrulyr td
child).is, most often defined as a child who is "habitually dis,o-

. bedient", "ungovernable', "habitually and voluntarily truant from

school or home", or "who conducts herself or himself so as tp injure.

or endanger her or his,morals or health, or those of others"24.

There is no apparent rationale to explain, how a jurisdiction deter-,

mines whether its truancy offense constitutes delinquency, or a

transgression of some lesser order. Thirty states25 classify the

child gs other than delinquent, usually as a "child in need of super-
.

vision". Such classifications do not always indicate that the

child will be treated-any differe,tly from a '"delinquent"'child

convicted of violation of some other law26. Seventeen juriAdictions2

provide that children who violate the compulsory attendance laws'may

be placed-ih "qtrpant"-or "parental" schools within the school system.

. Only seven states do not provide for institutionalization

of children who.violate compulsory attendance laws 28 ; fifteen

'1-
24
See, for example, New Jersey Rev. Stats, Ch. 2A, SS 4-45 (1973),and Arizona Stats. Ch. 2, S 8-201 (1972).

25
Alaska,'District of-Columbia, Illinois, Louisiana, Maryland, Montana, Nebraska, New Jersey, New Mexico, New York, Oklahoma, SouthDakota, Texas, Wisconsin, Wyoming, Other:-Arizona, California,Florida, tdaho, Kentucky, Maine, Michigan, Nevada, North'Carolina,.North Dakota, Ohio, Pennsylvania, Rhode Island, Tennessee, Ut,ah.

6' 2
6See, for example', statutes of Idaho, Louisiana, Michigan, Nevada,Oklahoma, Wyoming.

27
Alaska,

Kentucky,
sylvania,

California, Delaware District of ColuMbia, Illinois, Iowa,
Micpigan, Minnesota, Missouri, Nebraska, New York, Penn-
Tennessee, Texas, Utah, Washington.

28
Hawaii, Iowa, Ohio, Utah, Vermont, Washington-.
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statds permit institutionalization but specify that truants may
1-

,not be-institutionalized with juVeniles convicted of more'serious.

criMes.

II. The Case Law
.

,COnsidering the importance of the subject of truancy to

1 the operation of to major an institution as the public schools,
.

1 .

there, is surprisingly littlecase law on the subject. Of course,

truancy was unknown at:common law and is strictly a statutory of7.-.
1 .

fense30 , bUt given the vaguenesg of the-definitions., when there

are any, and, the age of the statutes, one would expect to find_.

more case law.

Most of the few appellate r.ases which do exist are appeals

by parents of convictions.'for violation of the compulsory attendance

statutes. The prosecution in these cases appears to be premised

either on the presumption or on a statutory-requirement that a

child's absence is the parent's retponsibility and the parent must

be proceeded against first for the child's non-attendance31 .

In terms of outcomes, these cases generally overturn paren-

tal convictions'where there was some excuse for the child's absence32 ,

.or where the child was receiving an education outside of public

29.
Alaska, California, District of Columbia, Kansaa, Massachusetts,Missouri, Montana, Nebraska, New J4rsey, New York, North Dakota,

Pennsylvania, Texas.; Virginia.

3 0See, e.g.; Inhabitants of Cushing v. Inhabitants Of Friendship,89 Me- 525, 36 A, 10-01

See, e.g. -Kentucky
. Florida .Stats. §232.
182 LW. 360 ,(1920).

3?See, e.g. State v,

Stats. § 159. 180 (1971,_Jast aMended- 1974),
,19 (1973) and-in re 'Alley, 174 Wis.

Maguire, 1061Vt. 476, 138 A 741 (1927).
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school .33 Very few jurisdictionsappear to have Se.Ctled the _.

qtestion of whether a child may b&considered_truant if his or her
absence is with full parental knowledge and consent. Often the

consideration of this question is tied to a question of liability

of School bbard ernployeeS (usually truant officerS1 for actiong'

taken to force the so-called.truant to attend schoo1. 34

In three appellate cases where the absent children were,
themse1ves1 parties, courts have been.reluctant to hold that the
children, were "delinquents" or to impose other sanctions upon the

children'for their behavior.

In Holmes v. Nestor 35, two_children were arrested in their

*home by a truant officer who was thereafter sued by the parentS.

The Arizona Supreme Court held that the truant officer was without

authority to arrest a_child whose parents bad expressly instructed
- -

her not to go to school. The court concluded that the parents

1=5had both the right and the power to temporarily excuSe their chil-t

lren from attendance so long as they had good cause for so doing.

Moreover, the court inditated36, that the proper remeaY Was prose-,

.cution of the parent, not arrest of the child.

33
5ee, e.g., State v.Well, 99 Kan, 167, 170 P, 1025 (1916).Wright v, State, 21 Oklahoma Cr. 430, 209 To. 169 (1922),

34
Of. Reynolds v. Board of Education of Union Free School District,33 App. Div. 88, 53-, N.Y. S. 75 (1898) wifE Delease v. Nolan, 185App. Div. 82, 172 N.Y.S. 552 (1918)

35
81 Ariz. 372, 306 P. 2d p0, (1957).

36
306 P. 2d at 293.
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In-In re Alley37, a 1920 Wisconsin caae,'a' child who

absent from school on'several occasions with his father's consent,

was declared an habitual truant and a delinquent and was committed
to a reform school. In overturning the conviction, the court stated:

The statute does not define the worda "habitually"truant". We think the evidence Comes.far short ihthis Case of establishing .the sort of "habitual.1

truancy". upon which a finding of definqtency mal' bebased. It must be borne in mind that-the habitual ,_truancy_which amounts to delinquency 'is a refusaLto
attend school. in defiance of parental atthority. Itis the.intention and purpose of the statute that the.
'child.ahall not be held d.truant except in.cases Wherethe parent.is unable to compel compliance by his childwith the proviaions of the compulsory achool attendancelagAN The child. in this case;,if.he can properly :besaid to' be a.truant.at all, zhich! is very:doubtful.in-view of th6fact that his absence.was consented tOby his father, was certainly far from being habitually.truant within the.meaning of [thdstatute].38

kOne year-Iater, however, the Wisconsin Attorney General
expressed the opinion that under a different.section of the statutes
relating to education, a child who refused to attend school could
be a truant "without regard to any action or inaction. OA the part_

of the parents". 39
*.r-That opinfbn, however, was issued with reference

to a seventeen year old-girl, whereas- the child involved in-In-re°
-Ailey was only eight years old.

In State ex rel. Pulakis v. Superior Court of Washington, 40

there had been finAings by the lower court that a child who was

truant was a delinquent, and that her father.had failed to.proVide

.37
1
7
4 W. 85 182 N.W. 360 (1920)..

at 90. v.

.

39
10 Opinions of the Atteirney General 106,9 (Wiaconsin 1921):
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0proper maintenance, education and trainirig for her, and should

therefore, be relieved of custody. In reverting both findings, the
0

Washington Supreme Court stated that-although the child hakbeen

truant, her half-dozen absences did not constitute "haTual
truancy" since that phrase contemplated more serious misbehavior.

The Court found that the-truancy was never made known to her father,
. so he could not be found gtilty-of_neglect: .,

.Aside from these7few reported appellate-cases on truancy

it.appears that in most-states,. either by statute or.by custom,

parents, are generally held responsible and prosecuted for the un-

excused absence'e of their children and must make some showing of
lack of ability to compel school attendance before the children,

-

themselves'y will be prosecuted.
-

III.- Summary

In general, the enforcement statutes provide the stlit-e

, A

with the power to take legal,actions, often within the criminal
-

process, against parents and children in situations where the chil-
dren are not in attendance at some lawful learning arrangement,
Eithei by spatutory provision, judi-aial interpretation, or for'Ce
of custom/ a number of jurisdictions.require

that action be taken
against the parents before any action is instituted against the
'child. :It -is quite rare for a-truanci-related actiOn to7reach K.

the level of a reported appellate beet. Whj.19there are doubtless
.'many reasons for this, the dearth-of cases wmt be talsen,at least,.

.as.another indi tion that the formal, direct enforcement ttatutes'.

40
14 Wash. 2d 507, 128 P. 2d 649 (1942).
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:,
are not'thq principal m chanism for enforcement of the attendan5e

requirement. As we ha ihdicated elsevhere;inthi3iftudy, the
statutes aresenforced gely through the existence of the chill

labor laws, which-remove ihe possibility of the principal'alter-
,

pative to school attend ce, and through the social value '31aced

00' '

on educational achievement,
:

C,
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8. THE STATE CONSTITUTION§

Throughout the history of the United States, education

has been a function of sta-te government. .)Th6 consti'-utions
-

every stateofontain prOvisioris setting forth the nature of

the state's responsibility regarding edac:Ition.1 Only !line

constitutions,2 hOweve.L... contain T:yrogisions specifically re-,

garding compulsory atteLdanc'e." Of tbese nine, live expressly-..

require the-legihlature o enact a compulsory attendance statute./.'

or compel attendance directly by their own terms, while four4

merely. enable-the legislature to-enact a ComPulsory statute.
'1

The.constitUtional.RrovislOns on compulsory attendance
Q

are very siMple-and straightforward.
Typical of the four

jurisdictions with permissive provisions is Delaware whose con-

stitutipn pfovideS':
-

(tie geperal'assembly1 may require by law'
that every child,.not physically or men-s
'tally disp1ed, shall attend the public
schools,.dfiless educated by other means.

I
See AppendiX,F for the texts; of-all states' CorkstitutionaI-enabling-articles concerning eduCation. .

.

2T
he constitutions of Colorado, Delaware, Idaho, Nevada, New.Mexico,'North Carolina, Oklahoma; Puerto Rico and Virginia.

. .

3
Mew Mex. Const. Art. XXI, S'4; No. Car..Const. Art. IX, 53;Okla. Const. Art XIII, §4; Puerto.R. COhst. Art. II, 55; Va..donst. Art..VIII, 13.

"4
Colo; Const.° Art. IX, §11; Del. Const. Art X,'S ; Idah6 Const.Art. IX, 59; Nev. Const. Art. II, S2.

5
Del. Const..Art. X, 51.
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'The.prOvision in North Caroline's constitution
-

those with mandatory' provisions:

4
is typical of.

The General ASsembly shaA.,prov,ide tRat
tevcry child'of appropriate'age and suf-

' ficient mental and fihystcal ability shall
,attend the publIc schools, unless ediacated
by other mean:,,b

Of'these nine jurisdictions with constitdtidnal compul-.

sory\attendanCe provisions, three specify the age-range within"

Which thq legislatUre is either required or-permitted to compel
,

attendance. In Colorado"and Idaho, both 'permisdive .jurisdic--.

-tions, 'the range is between the ages of sik apd eighteen. In.

Oklahoma, a "mandatory" jurisdiction, the range ,is' between the

ages of eight end sixtee .korth '-arolina and Virginia limit

their requirements to children-of "appropriate,age" and the

other 8i5nstihutions are silent on this point. Only Colorado'

specifies one age range during-which attendanáe is compelled -

(six to eighteen)

to twenty-one).'

education shall

atd another during which it is permitted (six

Puerto Rico,-imierestingiy; peovides that

he compulsory Ito tfie extent. gexmitted by the

facilities of the State' ,7 -a_provision which 'could- be u'sed as

justification for limiting the age f.ange of children subject .(:)

the basic requirement.

Ofthe nine jurisdictions with either mandaoy or per-

missive constitutional articles on Compulsory attendance, all

6
No. Car. Const. Art. IX § .

7
Puerto Rico Const. Art. II, §5.
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but three 8
expressly exempt "exceptional children" from-the

attendance requirement. In every case,,the exemption is

phrased in the farm of-some vague generaaity such is children

who are not ,"of sufficient mental and physical ability"9 or
' children who are "physically, or mentally disablei". 10 OklaT

homa compels attendance only of children "who are sound in mind
\,

11 1

and body", *while Virginia requires attendance.only of 'eligible"'

children, "such eligibility to Le determined by law -12
t.-The constitutions of three of these nine jurisdictions

prescribe the-length of time dUring which the legislature may
,...

. .

or shall, whichewr is appliceple in the'particular jurisdic-..

.-.

.

tion gokpel attendanc^ Oklahoma provides that the compulsory
.

.,,

period be at least three months fong, 13
Nevada specifies that it

.be at least six mànths long 14 and Colciradm:proviides that it be
"for a time-equivalent to three years" between' the

,

ages of six
'15and. eighteen.i. . - ,

. _

8
The only jprisdictions with a-compulsOry attendance provisionwhich.do not exempt exceptianal children.are Idahb, Nevada and. , .Puerto Rico. \ 0 '.

':' ,
' ' ',

.91.g. Colo. Const. Art-...IX-, §11. ..
.1.

.

10 ,

E.g., Del. COnst. Art. X, §1: ..

110kla. Const."Ait. XIII, §4.
' .

12Va..Const. Ait:sVIII, §3.
-

-
%

13
Ok1a. ConSt."Art. XIII, pl.mut,

A.4)
.

Nev. Cchst. Art. II, §2.
15
Co lb. Const, Art: IX, §11.

40'
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These are the only provisions in state constitutions

which explicitly deal with compulsory attendance. There are,

however, as me haire noted, a number of provisions concerning edu.;..

cation which appear in'everY state's constitution, which este-

blish.the genezal nature of the entire system within which the

comiulsoxy attendanedireqtaiement oPerates: A full-scale affaly-k

.sis,of 'state constitutional provisions on education is'heyond

the scope of this study, but in order to place the compulsory

attendance requirements4 both those which are constitutional

and those which are statutory, in proper perspective we will

briefly review the other state constitutional articles on
W education- P

State constitutional provisions-on education, other than

those on compulsory attendance, can.be categorized'generally

into five major groups.. Four of'these groups can be concept-

Izaliied along a continuum of degree of commitment to a public
. .

,

,

education system. Ilanging front strongest to weakest commitment,.

. ,

-that continuum is as-follows: kovisions which require the

establishment and maintenance of a public education system,

provisions which set forth.a state policy.in.favor of a public

- education system, hortatory provisions regarding the import-
.

ance and desirability of education,16 and provislons merely

enabling the legislature to establish and maintain a public

education system. The fifth.category is composed of those few

16
An example of ,what we call a statement of policy appears in Ill.Const. Art-. X, Sl: "A fundamental goal of the People of the Stateis the educational development of all persons to the limits of their

(cOnt.)
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provisions which explicitly grant - or deny - citizens a right"

to education.

In terms oi the degree of.commitment continuum, many

jurisdictions' constitutions contain provisions which fall into

more than one category, with the most common combination being

some hortatory language regarding education paired with a re-

quirement that the legislature establish and maintain a public

school system. Thirteen constitutions17 contain such a combina-

tion. A typical example of this combination is contained in

the Michigan constitution which provides:

Religion, morality.and knowledge being necessai
to good government and.the happiness of mankind,
schools and the means of education shall forever
be encouraged. -

. The legislature ,shall Maintain and suppOrt .

. a system of free public elementary-and secondary
schools as defined-by law.111

,The overwhelming-majority-of jurisdictions have constitu-

tional provisions expressly requiring the establishment and/or

maintenance of a public education system. Only five states19 lack

such a provision'and in three of those,courts have interpreted

hortatory language or policy statements in ways that have rendered

mandatory the establishment and/or maintenance of a pdblic

16
(cont.)capacities" while an example of "hortatory langauge" appears

in Mich. Const. Art. VIII, §1: "Religion, morality and knowledge
being necessary to good government and the happiness of mankind,
schools ahd the,means of education shall forever be encouraged."
17
The. constitutions-of Arkansas, California, Idaho, Indiana, Maine,

Michigan, Minnesota, North Carolina, North Dakota, Rhode Island,South Da!Cota, Texas and-Vermont.
18
Michigan Const. Art. 'VIII, gsl, 2.

1
9Alabama, Massachusetts, Mississippi, New Hampshire and Tennessee.
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'-education system. 20

y

OnIyT.Alabama and Mississippi have constitu-
?

tions which merely enable the legislature to maintain a public-

system without any other provision or judicial interpretation

which transmutes the power into a duty.21

Four' constitutions- contain provisions which deal with a

l'right" to education explicitly (as opposed to the argument

that, by requiring the eqtablishment and maintenance of public

schools, the constitutions implicitly create such a right).

Three of the four contain an outright grant of such a right

althOugh two of them are phrased rather strangely: North

Carolina's constitution provides that citizens have "a right to

the privilege". of education22 while Wyomingrs constitution pro-

vides that "the right of the citizens to opportunkties for edu-

cation should have practical recognition.23 Obvionsly, neither

of these: rovisions are particularly strong statements. Only -

If;

Puerto Rico's provision reads 1.n a manner one might expect of

a grant of a basic: right:

Every person has the right to an-education
which shall be directed to the full develop-
ment of the human personality and to tbe
strengthening of respect for 111.7..saan rights and-
fundamental freedoms.24

20
See Cushing v. :iewburyport, 10 Mass.

State v. Jackson, 71 N.H. 552, 53A. 10
115 Tn. 175, 90 S.W. 289 (1905).

21
See Ala. Const. Art. 14, §256-and Mi

22
N.C. Const. Art. I, S15.

23
Wyo. Const. Art. I, S23.

24
Puerto Rico çonst. 'Art. II, S5.
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508. (1845);
State v. Knoxville,

Art. VIII, S201.
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Alone among all the states, Alabama's constitution.contains a
. -

-.provision expressly denying citizens any right to education.

After oting that it is "the policy of the state ... to foster

and promote the education of its citizens" the Alabama consti-

tution nevertheless goes on tO declare "but nothind in this

constitution shall be construed as creating or recognizing

any right to education at 15ublic expense."25

Scattered throughout thef'State constitutional artiCleS,

on education are a number of Other provisions regarding the

public ichool systems. Among these are provisions concerning

the method of financing the system,
2
6 provisions requiring

the system to be free from-sectarian control, 27 provAsions

regarding the kinds of faciiities which must be maintained,28

provisions specifying that public_education must be free, 29 and

provisiodi specifying that it must be open to all children.3°

As can be.seen frOm this brief review, the nature and

, extent of education 'unlike many' other critically important

processes or institutions in this country, is a matter which is

the subject of rather ext6nsive regulation within the constitu-
,

.tions of the states. The present system of compulsory attend-

25
Ala. Conse. Art. 14, 5256.

26
E.g. Conn. Const. Art. VIII, S2.

27
E.g. N.Mex. Const. Art. XXI, 54.

28
E.g. Ariz. Const. Art. XI, 51'.

A

29
E.g. So. Car. Const. Art. 11, 53.

30
. E.g. N.Y. Const. Art. XI, 51.
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.ance mUSt be understood. Within the context Of this broader,

intricate network, and proposals for major changes in compulsory

attendance must consider the full structure Weds network

before reaching concausions regarding the likely ramificatioris

of any substantial change in the compulsory attendance requirement.

CI
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9. STATE CHILDLABOR LAWS

Child labor is regulated by.statute it:every: statel Two

overriding conCernS are reflected in state child labor laws

the proteCtion..of the health and safety 1)f,the child.and the.pro-

'motion of education fdr the Child. The Purpose of this Chapter

is to explore:the, child labor proviSions of each state in order

to outline the general scheme of regulation and to understand

the principal variations among jurisdictions.

Child labor laws:in most states regulate the employment of --

persons:under the Sptate's age of majoilty, which age varies froM
.

state to state although moSt stats fix it at either eighteen or

twentyone years. Since we are particularly interested; in the

effect of child labor laws on children .of compulsory-school age,

fhost of the following analysis focuses On the rules affecting

children under'the age of sixteen.

The very extensive statutory proVisions in,some states and'

the great complexity of the provisions in 1L05t states.have made

it neCessary to .simplify some of the provisions by Omitting sorde-
.

details in- order to present an orderly and comprehensible compari-

son and analysis. In addition, except where noted, we deal only

with statutory provisions and not with regulations or case law.

Except in the broadest respect, there is no such entity as

In this chapter and in the accompanDmg Chart', Appendix E.,.the
. term "State" is used.to refer tO the fifty states plus Puerto

Rico and'the District of Columbia. In the interests of conserv..-
-,ing space, the citations for all child labor statutes of all
jurisdictions are.listed at the:end of this chapter and are notrepeated in footnotes every time &jurisdiction is referred toin the text.

.
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the-"typical" child labor statute. Child labor statutes may

contain as few as five provisions, or as many as fifty. In

over half the states, the statutes have at least twenty pro-

visions and in many cases are buttressed by further details

supplied in regulations. There is often some overlap betvieen

a state's education and child labor statutes, iespecially with

respect to the issuance of work permits to children of compulsory

school age. In general, however, a jurisdiction's\child labor

-laws will usually contain provisions concerning minimum-age for

work, prohibited occupations, houts limitations, night work

restrictions, reqUitements for the issuance'af-employment per-
%

mits, regulation oE 'street trades", and provisions-for enforce-

ment, including a-specification of penalties for violation. In'

this chapter we will examine the minimum age provisions, the
4.

permit procedure, the hours regulations and the enforcement pro-

cedures, to illustrate the -similarities and differences among

the states:

Child labor laws have been the subject of extensi3ie,re-

'examination and amendment in many states during the last decade. 2

In the past, the primary emphasis always has been on protectihg%

the child from abuses. But rezent trends in child Jabor laws

appear to be taking a different tack. There is a new stress

on orderly integration of minors into the working world which

2
For a discussion of state child labor laws as they existed in
1965 see State Child Labor Standards (Washington: U.S. Government
'Printing Office, 1965), U.S. Department of Labor, Bulletin No.
158, Revised 1965.
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hae' necessitated a certain easing of rtstrictions within the

framework'of the basic safeguards contained in the statutes.

I. Minimum Age Provisions

Thirty-four states establish a minimum age for employment

.of children during school-hours. In.twenty-two tates,
4

sixteen

is established as the minimum age for employment during the

hours school is in session, while eight states 5 provide for a

minimum age of fourteen years. Iri two states, Maine and Wash-

ingtori, the minimUm age at which a Child may work when school

is in session is fifteen years, while New York sets tlie Minimum

age at seventeen years. Wisconsin alone.sets the minimum age

for work during school ho,ars 'at eighteen years land it qualifies

this with an exception for children who have completed high

school.

Twenty-three states6
also set a minimum age for work out-

side of school hours,- All Ofthese-but.Florida establish four-__
teen years as the-minimum age. In Floridqv twelve years is the

3
The legislature of New Hampshire, for .exaMple, hasdeclared.it
is the policy of the state to foster_the,employment ofyoung
people while at the same time providinghe safeguards Male
necesSary by their age. See N.H. Rev. Stat. §276-A:1 (Supp4
1975). . As another example, it is.the policy of the state ofNN..
Utah to encourage growth and development of young people throughN
providing Work opportunities while at the same time adopting rea-',
sonable safeguards to protect them from working hazards. See
utah Code Ann., §34-23-1 (1974).

4
Ala., Colo:, Fla., Ga., Ha., Idaho, Iowa, Ky., La.v.Md., Mass.,

N.Y., N.C., Tenn., Utah Va., Wash., Wis., Wyo.,.P.R.
5
Ariz., Ind., Minn., Nev., N.M., N.D., Ore., S.D.

6
Ala., Alas., Fla., Ha., Ill., Ga., Idaho, Iowa, Ky., La., Me.,
Md., Miss., N.J., N.Y., N.C., Tenn., Utah, Va., Wash., Wis.,
Wyo., P.R. ,
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Minimum age for work outside school hours.
a

While the thirty-fovr states mentioned above establish a
S.

minimum age.by making reference to school hours, statutes in

the'remaining eighteen states7 establish minimum ages for em-

ployment without referring to the hours that school is in ses-

sion (although Alaska and Illinois do 'make reference to out-of-

school hours). California and West Virginia, for example, set

a general minimum age at sixteen,years ("Sixteen in ally gainful

occupation at-any time").83 .Six states9 establish fourteen

years as the general minimum age. Ten states
10

provide for a

minimum age for employment in specific industries and occupa-
,

tions.

Many of the states e!-blishing a minimum age for em-
_

ployMent during school hours also set a separate.minimum age

limit for certain enumerated occupations-. Most states also

have statutory provisions prohibiting employment of persons

under eighteen in certain types of industrial work or work
p

generally labelled hazardous.

In the states that grant employment permits to minors of
-

compulsory school age for work during school hours, the minimum

Alas:, Ark., Calif.; Conn., Del,, Ill., Kan.,-Mich., Mo.,
Mont., Neb., N.H., Okla., R.I., Tex., Vt., W.Va., D.C.

8Cal. Labor Code § 129.0 (1971) and W. Va.-Code g 21-6-1 (1973),

9Ark., Del,, Kan., Mich., Mo., D.C.

10
Alas., Conn., Ill., Mont., Neb., N,H., Okla., R.I., Teal.,

213
A



-arje for employment, although set at sixteen by statute, may be

_reduced, by special_permity-tb fourteen or fifteen years of age.

_Further explanation .of the pextit procedure follows.

II. Employment Periiits and'Related Documents /

A. Employment Permits
-

Most- states require that.persoils under age.sixteen

obtain an ethployment permit before they may be legally employed.

These employment.permits, also referred to as "employment ter-
,

4 tificates"e "work permits",- "labor permits", "age and schooling

certificates'', or;"school leaving permits" usually require proof

of a e,
11

roof of physical fitness for the job, and completion

of, a specified 'school grade. In Many states.there are two types'

of Permits: one iSsued, for work during school hours and the .

other for work outside sthool hours.

-,Forty-four state12s require that'employment permits or

some type of permit with similar requirements13 be obtained by

children who wish to work. Thirty-eight of these states require

11
As proof of age, most states accept, in order of preference:

1) a birth certificate; 2) a baptismal record or b_i,ble record
.of birth; 3) other documents such as a passport, imthigration
certificate or life insurance policy in effect for over a year;
4) a physician's statement of the approximate physical age of
the child ..c.companied by the parents' affidavit that the child
is of legal minimum age.

12
- Ala., Ark., Calif., Colo., Conn., ael:, Fla., Ga:, Ha., Ill.;
.Ind., Iowa, Kan.,-Ky., La., Mb., Md., Mass7., Mich., Minn.
Neb., Nev., N.H., N.J., N.M.N.Y., N.q., N.D., Ohio, Okla., Ore.,
Penn., R.I., S.D., Tenn., Vt., Va., Wash., W.Va., Wis., .Wyo., P.A.
D.C.

13
Georgia and New Hampshire issue "age certificates", which re-

quire, in addition to proof of age, proof of physical fitness
and completion of.specified grade.
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.N

,that-minors under sixteen who wish to work during,school hours
14 ,

.,

,

obtain a pei.mit.. The others have varying requirements: New
.

Hampshire requires merely an age certificate, ancl Wyoming at

employer's statinent.- Louisiana requires permits, for persons

oVer sixteen to work during school hours, and under sixteen to

work outside ok School hours. New Jersey has permit reqUirementS

for persons over sixtePn during school hours, and North Carolina

and Rhode islana have provisiOns requiring permits for work out.

side of school hours. Many also require minors under sixteen to

obtain a permit to work outside of school hours. Sevetal states

*also issue "street trad" permits. that allow minors to engage in

newspaper aril magazine sales, shoeshining, and similar endeavors.

Only six states15 have no permitxequi.rements at MA.

The reqUirements for employment permits are basically

the same everywhere: proof must be offered of age, of physicai

16fitness and.of completion of a specified school g-rade. The

cmly major difference lies in the.nature of the sdhool record

requirement. In most states, in order for a child to)oe issued

a permit to work during school hourS, the child must have attained

a"Minimum educational level, usually completion of a specifiel

grade. Before an emp'oyment permit will be issued for work outr

side of school hours, the child's attendance record is 'required
\

as well as a statement by the child's teacher or .school principal

14
The exceptions are: La., N.H., N.C., R.I., and Wyo:

1.5A1as.,Ariz., Idaho, Miss., S.C., Tex.
16
See chart, Appendix E,, for specific provisions of every

jurisdiction.
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capable of engaging in both school woik and

To propure,an employment permit-to work during school

hours a child must be fourteen yearS of age or older in the,

majority of.states which issue permits: In additiOn, in-16st

of these states, the child must meet-an educational requirement,

have pdrental consent, have a lettero.from the potentia41 employer

and be found physically fit"to perform the job.
18?,

1. Age Requirement

As indidated above,
19

statutes-in thirty-eight

staties provide for.the issuance of permits to children under age

sixteen for work during school hours. The majority of these

states
20 specifically set fourt.een as the minimum age at wnich

a child can be issued a permit tolwork,during school hours. Two

states, WaShington and Arkansas, require a minimum age of fifteen

21
years, add five states,..:._ do not specify any minimum age for ob-

taining a.permit to work during sChool hours.

!

17See chart, Appendix E for specific provisions of every
,

jurisdiction..
;

18See chart,,Appendix-E., for specific provisions.

19See note 4, sup-ra.

2 0Ala., Calif., Colo., Conn.-, Del., Fla.,- Ga., Ha., Ind.,,Iowa,
Kan., Ky., Md., Mass., Mich., Minn., Mo., Neb., Nev., N.M.; N.Y.,
N.D. , Ohio, Okla.,* Ore., Penn., Tenn., ya., Wis., P.R., D.C.

0

21111., Me., S.D., Vt., W.Va.
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Educational Achievement and Schdol Recoid

Twenty-fir22 of-th0 thirty-eight states whichn-

-issue permits to a child of campulsbry school age for work
* .during school hours require abhievement of some miniMum educa-

tional level before a Periale:rwill be issued. Sixteen of them23'

require completion of the'-eightlr grade. GeorgiafXentucky and. .

Wisconsin require high school graduation. 'Ohio requires comple-
.

tion-of a Vocational ti.aining program., Massichusetts'ana Nebraska .

require completion of the sixth grader and-Califcr:nia completion

.0f-the seventh grade. OklahOma, ,North-Dakota and South Dakota-

require only literacy in Vie English languaga, but Indiana,
-

'Maine Nebraska and the District 'of Columbi-a require litdracy

in addition to the grade level attainMent. The other fourteen

ftstates
24

have no minimum education requirement, but'several 25

P,of them;require a school,record containing information on the
-2:ast grade completed. PerMit kequirements for Hawaii and Oregon

are estabished by regulation, and some type of school record
3

may be required.

I .

Twenty-one states
2 °

reciUire a schoql record before

22 .

Ark., Calif., Conn., Del., Fla., Ga., Ind., Kan., Ky., Me.,
Mass., Minn., Neb., wv., N.D., Ohio, Okla.,-Penn., S.D., Vt.',
Wash., W:Va., Wis., F.C.

.°23
Ark., Calif., Conn., Del., Fla., Ind:, Kan., Me., Minn., Nev.,

N.D., Penn., Vt., Wash., W.Va., D.C. -
2
4Ala., Colo., Ha., Ill., Iowa, Md., Mich., Mo".., N.M., N.Y., Ore.,

Va P.R.

25
Colo., Ill., Md., Mich., Mo., N.Y-,'.Tenn., P.R.

26
Calif., Del., Ind., Kan.,- Ky., LP., Md., Mass., 'Mith.,.

'Mo., Neb., N.J., N.C. N.D., Ohio, Tenn:, W.Va., P.R.
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:an employment permit may be.issued to a minor of compulsory

.

school age for work outside school hours. The purpose.of this40 .

permit.is not to show that-t4,child has completed a Minimum

educational requiremeht, but to give evidence that the.child is

-regularly ettending school and that working and going to sdhool

'.
S

. -
at ttle same time will not adversely affect the child's, educatipnal

progress and genetal health. 27

3. Parental 'Consent- .

Seventeen states 28
r quire parental consent before,

-an employment permit may he issued .!.:o a minor. To filf ill this

requirememt,. the parent must accompany the child when the permit

applicion is made or must submit.a written statement giving

consent to employment of the child.
,

4. Physician's Statement
4"

. A physician's statement; or other evidence of the

child's physical ability 'to perform the work Zor which the permit
d

'29is issued, is required in about half of thestates. Iowa

requires proof of physical fitness only for migrant labor by
_

.minors under,age fourteen., New York and Ohio, which require a
-

s t a te me n t of physical fittess for all permitS, will issue limited

permits to minors with,physical limitations which might affect
I .4

27
See Chid Labor Laws, U.S. Department of tabor, Bulletin No.

.

312, (GovernMent Printing Office, Washington, D.C.) 1967._.

28
Ada., CalEif., Colo., Del., Fla., Ill., Md., Mo., N.H., N.Y.,

Penn., Okla., Tenn., Va., WjVa., D.C., P.R.
29
Ala., Ga., Ill., Ind., Ky., La.-i Md., Mass.,

Midh., Minn., Mo., N.H., N.J., N.M., N.Y., Ohio, Okla., Penn.,Tenn., Vt., Va., P.R., D.C.

21-8
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tleir per 6kMance in. certain occupations.

5. Erct:Atatement

An employpi's Statement regarding the work to be

performed or a specification of,employment is needed in twenty-
.

nine states 30
befoie a permit of any type will be issued. Some

_

indication of the numberof daily.and, weekly hours to be worked

hnd ari approximation of the length of time cf employment must be

made in several states. Fourteen32 of the twenty-nine states

which-require employer's statements,also have a minimum educa-

tional requirement to:be met before a permit is issued to a

'child of cOmpulsory school age.for°work auring school ,hours and
-33

Seven also require a physician's statement as well.

°6. Need for 1nCome
A

'In five states, 34
the child's need for income

I .

-for personal or family support.must be demonstrated before an

employment permit will be,.granted.

7. Best Interest of the Child

15'Bight states exPlicitly require that the deci-.

sion whether or not to issue an employment permit to,a minor for

30 -.Ala Calif. Colo., Del. Fla.,,Gh. Ha III Ind., Iowa,.,
, , , f

Kan., Ky.r La., Mass., Mich., Mo., N.J., N.M., N.C. , N.D., Ohio,
Penn., Tenn., Va., Wis., W.Va., Wyo., P.R., D.C. ,

-,31 ,

Ky., La., Mass.,. Mich., Mo.o N.J., N.C., Penn., Tenn., va.,
P.R., D.C.

32
Calif., Del., Fla., Ga.,

Penn.,. W.Va.; P.R., D.C.

33-
Calif., Fla., Ind., Ky.., Ohio, Penn., P.R.

e
34 ,

Calif., Fla.,'Mich., N.M., Nev.

Ind., Kan., KY., Mass., N.D. Ohio,

35
Colo., Conn. -Fla., Ill., Mass..,..Mo., Wash., W.Va.
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work during school hours be made after considering the, "best

Anterests of the child". The factors'that must be cOnsidered

in determining if the work is in the best interests of the child

are either set forth in,ethe statute, or are implied by the la'n-

guage of related sections. Genera11y,.these factors are the

financial situation of the child and family, the school record,

the child's physical health, the type of employment, the hours

and degree of dangerousness of the work and the career possibili-

ties of the job.

. Age Certificates

Age certificates provide posN itive proof,of a minor's

age 'and were initially intended-to enSure that no child under
V I

the minimum'age was employed in a prohibited occupation. Tfie

primary concern reflected in age certificates is the health

and safety of the child.

Four states, Georgia, Montana, New Hampshire and

Utah, issue only age certificates. Twelve states 36 issue and'

reqtare.both age certificates,and employment permits. In Other

states, employment permits- serve the same fUnctiOn as age.certi-

ficates. Generally, age certificates are not required of minors

over age sizteen. 6f the sixteen states which issue age certi-

ficates, alf but five require them until age sixteen. In Ala-

bama, they are required until the age-Of seventeen, and in

Colorado, Illinois, Minnesota'and West-Virginia they are required

36
Ala.,Co1o.,,Calif., Conn., Del., Fla., Ha., Ill., K ., Minn.,

cs Ohio, W.Va.
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until eighteen. Many states, including some that do not require

age certificates, will issue them upon request for persons up

to age twenty7one as proof of age for employment. In eight

states,
37

the only requirement for issuance of an age certificate

is proof of age. The requirements in.the other eight stateslare

similar to those for employment permits. In fact,- four of these

latter states38 have requirements'identical to those for employ-

ment permits.

C. Issuer

With a few e2cceptions, both age and employment permits

are issued by local school officials. In North Carolina, iocal-
,

directors of Social services issue permits according to regula-

tions promulgated by/the Department of Labor. In Hawaii, Montana,

Oregon, Vermont, Wisconsin and Puerto Rico, employment permits'

are iSsued by the state labor department. ,'Several States rovide

alternative issuing agents. District Court judges in Nevada and

Washington and juvenile court judges'in Kansas, as well as school

officials in all three states, have authority to-issue employment

and age permits. Probatlon officers in Kentucky may issue per-

mits, as may the state employment service division in Iowa, and

the state labor commissioner in Arkansas, Baltimore City (Mary-

land) and. Orleans.Parish (Louisiana).

37
Colo., Conn., Del., Fla., Ha., Mont., Utah, W.Va.

38
Ill.,.Ky., Minn.; Ohio.
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III.. Hours

A. Maximum'Work Week in General

Child labor laws generally limit the number of hours

per d y and per week that Manors may work. They also-make spe-

cial provisions for night work and for minors who work part-time

while attending school.... Nearly half the states39 limit to forty

per week the, number of hours a child may work. Five states

limit the total number of hours per week to forty-four. Nineteen

states41, set the-maximum number of hours for working minors at

forty-eight. Idaho allows minors under sixteen to work up'to

fifty-four hours per wePk. Montana has no provisions relating
L,

to hours and South Carolina's only hours provision relates to,

-

w3rk in cotton and woolen manufacturing establishments. Both

Montana and South Carolina, however, have strong minimum age

provisions that prohibit children under sixteen from working
-

during school hours at all, thus eliminating some of the need

for specific., hours regulation.
-

B. Maximum Work Week for Those Attending School

Twenty-nine
42

jurisdictions limit the number of hours

39
Under sixteen

Md., Mo., N.Y.,
seventeen: Ind.

40
La., Miss:, N.M.., Ore., Penn. New Mexico's limitation applies

to minors under fourteen yeard of age.

: Ala., Ariz., Fla., Ga., Ha., Iowa, Kan., Ky.,
N.C., R.I., S.D., Utah, Wash., W.Va., Wis. Under
Under eighteen:Alas., Colo., N.J., Tenn., Va., P.R.

41
Under fifteen: Tex. Under sixteen; Ark., Calif., Conn.,-Del.,

Ill;,14e., Mass., Minn., Neb., Nev., N.H., Okla., Vt., Wyo. (eight
hours/day). Under eighteen: Mich., N.D., Ohio, D.C.

42
Ala. , Alas. , Aiiz

Iowa, Ky., La., Me
N.D., Ohio, Penn.,

. , Calif., Colo., Fla., Ga., Ha., Ill., Ind.,

. , Md., Mass., Mich., N.R., N.J., N.Y., N.C,,
Tenn., Utah, Wash., Wis., P.R.
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a child of school age may work while attending school; the other

twenty-three limiethe hours that children under sixteen mai,

work while attending school,, Six
43

of the twenty-nine which

limit the working hours of school-age children continue this

limitation up to age sixteeh if the minor is still attending

school. Maryland and Tennessee continue the limitation to age

seventeen for those who are still attending school.

In ten of-fthe twenty-nine states, the maximum nnm-

ber of .hoursl'a minor may work while attending school is the
4

difference between a fixed number and the number Of hours the

child spends in school. Four states45 set this combined total

at eight hours per day. Alaska and Ohio limit combined work and

school to nine hours per day: Hawaii sets the combined total at

ten hours. Michigan sets a combined total of forty-eight hours

of school and work per week. In some states, the time spent.

in continuation school46 by minors under age sixteen is counted

as part of the time the minor is permitted to work'. fn Washing-,
-

ton, one-half of the total school attendance hours are included

in computing .the maximuM numberof allOwable work hours. .

43
Calif., Ky., Mich., Penn., Wis., P.R.

44Alas., Ga., Ha.,'Ill., Mich., N.J., N.C.', Ohio., Wash.., P.R.
45

111., a.C., P.R.

.

46
Although many statutes contain authority for the establishment

of "continuation" or part-time schools for children who are em-
ployed,-most of them neither require the establishment Of .such
schools nor compel attendance by children. Tile states that do
require attendance generally do so only when the child has not
completed some minimum educational requirement.
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The average number of hours of work allowed for Minors

who are still attending school is less than four hours per day

and twenty-three and a half hours per week. The permitted hours

per day range from three to eight. The number of permitted work

hours-per week range from eighteen to twenty-eight. Several

states have neither daily nor weekly limitations.'47 Five states 48

have separate provisions for minors under age sixteen and minors

over age sixteen; the maximum number, of allowed work hours per

week is significantly higher for school-attending minors over

age sixteen than it is for those under age sixteen. 49

C. Nightwork Restrictions

All states except Montana

night-time employment of minors. In

and Nevada -restrict the,

forty7seven states, minors
Nr.t.

under sixteen are not permitted to work at night at all. In

two Other-states, South 'Dakota and New mexico,'restriCtions.,
. , .

apply to; those Under age fourteen and in Texas to those under-

age fifteen.

Twenty-one states50 prohibit child labor after 7:00

. Other states' prohibitions range from 6:00 p.m. to 10:00

4
7
Alas Calif., Colo., Fla., Ga., La., Utah.

48K
y., Md., N.Y., Penn., Wis.

In Pennsylvania, for example, minors under age sixteen'attend-
ing school and working may work a maximum of eighteen hours per
week; school attending minors over age sixteen may work twenty-
eight hours per week.

50
Alas,.Ark., Del., Ha., Ill., Ind., Iowa, Ky., La., Md., Minn.,

Miss., Mo., N.Y., N.C., N.D., Penn., S.D., Vt.r Wash., D.C.

49

2 2
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p m. In most states, minors may not begin work efore 7:00
52

a.m., in twelve states53 before 6:00 a.m. d i se en states54

before 5:00 a.m. Florida and Massachusetts prohibit employment

of minors before 6:30 a.m.e and Puerto Rico forbids employment

of minors before 8:00 a.m.

Statutes in most states contain relaxed hours and

night work restrictions on days preceding non-school days and

during school vacations, thus indicating that the restrictions

on hours are related to the child's ability to function in

55
school. The night work reStrictions and hours limitations in

several states provide an extremely proteCtive scheme for minors

under sixteen who both attend school and work. Of the twenty-
56nine states _tfiat place hour limitations on children under six-

teen who Are both working and going to school, twenty-two57

LA 5
16:00 p.m.: Mass., N.J., Ohio, Okla., Ore., R.r., Va., P.R.;
8:00 p.m.: Ala., Fla., S.C., W.Va., Wis.; 9:00 p.m.: Ga., Idaho,
Me., Mich., N.H., N.M.; 9:30 p.m.: Ariz., Colo., Utah; 10:00 R.m.:
Calif.., Conn., Kan., Neb., Tenn., Tex., Wyo.

52
Ala.,-Ark., Ha., Ill., Iowa, Kan., Ky., Me., Md.,_Mich., Minn.,

Mo., N.H., N.J., N.M., N.Y., N.C., N.D., Ohio, Okla:, Ore., Penn.,
Tenn., Va., Wash., Wis., D.C.

.

53
Al s.,Ariz.,.Conn., Del., Ga., Idaho, Ind., La. , Miss., Neb.,

R.I., Vt.

54
Calif.,.Colo4, S.C. Tex., Utah, W.Va. , Wyo.

55
See chart, Appendix E , for specific provisions.

56
See note 44,. supra.

57
Three states have a ten hour night wOrk restriction: Me.

N.H.; Four states have an eleVen hour period Ala., Alas.,
Wis.;.Ten have a twelve hour period: Ha., Ill., Iowa, Ky.,
N.Y., N.C., N.D.,.Penn., Wash.; Massachusetts' night work

1, tions extends for twelve-and-a-half hours; New Jersey and
thirteen hours and in Puerto Rico for fourteen hours.

225

, Mich.,

Md.,
restric-
Ohio for
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specify certain nighttime hours during which minors cannot work;'

these periods range in length from ten to fourteen hours. These

states also significantly limit the number of daytime hours a

school-Qattending child may work.
58

In contrast, the hours provisions a d nightwork re-

strictions of a few states59 impose far fewer restrictions on

.minors.who ere, both attending School and working. Four of theSe
states6 0 restrict night work_for periods of only seven or eight

hours, set no maximum number of hours a minor may work while

attending school, and establish forty-eight hours as the maximvm

work week. The other twr, states, Idaho and South Carolina; allow

minors under age sixteen to work up to fifty-four hours per week,

prohibit night work of minors for a period of nine hours, and

have no special provisions for school-attending childlaborers.

IV. States Not Issuing Permits -

I As noted earlier, six states6 do not issue-age or employ-
, _

-

ment permits. In Arizona, Idaho and Texas, children under age

sixteen are allowed to work during the hours school is in session.

Inikrizona, the minimum age for any gainful employment is set

at age fourteen,.by a constitutional provision:, There are no

statutory requirements to be met-before a minor aged fourteen to

sixteen may work during -school.hours. Idaho law providesthat

58,
-ee previous section.

5
9Conn.,,Idaho, Neb., S.C.', Tex., Wyo,

- 6_0
Conn., Neb., Tex., wyo,

.61
See note 15,.supra,
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children under age sixteen may Work duringschool

meet a literacy requirement.° TexaS,,although it

N.lished employment permit systemr does Provide for exemptions

hours if they

has no estab-

V

from compulsory attendance by court order for children who'are 4

over fourteen years old and have completed the seventh grade,

if they can establish their need for income, give proof of

,suitable employment, and produce a physician's statement of
062good health. There are no statutory provisions in Alaska,,

Mississippi or South Carolina qoverning employment of children

of compulsory school age during school.hours. Alaska does pro-

, vide for exemptions from the-child labor laws but only under

certain conditions'and only for children aged sixteeil and over.

Mississippi requires that a parent's affidavit and a school

certificate be presented to the employer before a child aged

fourteen to sixteen may be employed.. The school certificate

must state the child's date of birth, the 'rade and last date

of attendance, the,name of the school and the name of the
.

teacher.

V. EnforCement

Generally, the child labor laws,are enforced by the state

labor departments- Exceptions to this pattern are: Idaho (Pro.

bation officers and school trustees); Mississippi (the local

sheriff); and the District of Columbia (the Department of School
-

Attendance and Work Permits). Wyoming is the only'state.whote

statutes create a Commissioner' f Child Labor with power to

62
Tex. ReV. Civ. St,at. Art. 5181(b) (Vernon's 1975 Supp.)

2 7-
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enforce'the child labor laws. In most states labor and educa-
,

tion officials have the major reponsibility for applying and

enforCing the laws. The labor departments set employment condi-

tions and inspect placeS of business fOr vio/ations of the law.

Education offiCials iSsue,the permits, often under regulations

establiShed by the labor department; monitor the child's pro-
7

gress at school; and, through the permit system know where young

people are working if they are not in school. Wisconsin has a

CounCil on Child Labor that biennally reviews the law and ad--

ministrative regulations and makes recommendations for changes.

VI. Conclusion

Several conclusions on child labor laws and on the inter-
.

relationship between child labor Jaws and dompulsory school
,

attendance can be drawn from this-review of state child labor

statutes.

1. Even though, the details,of the statutory scheme vary
P

immensely from state to. state, two ,principal .concerns predomi-

nate throughout the provisions of' everyojurisdiction. The first

is a concern for the education-of the child, at leas to a cer-

tain level; the second is a concern for the health and safety

of the child.

In most states the issuance of employment permits\
is closely'\linked to the local educational system. Local school

officials are\the issuing agents'and, in a majority of states,

an examination of\the child's school record is a Prerequisite

for issuance of a permit. A majority of the states' also have

8
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night work restrictions that are more stringent for days-pre-

. ceding sáhool days than ,for.days not preceding them or for

vacation periods. Twenty-nine states limit the number of hours

that a child attending school can work outside school hours. 'A

multitude of proviLions appear directly aimed\at ensuring that'
\

a child's employment does not too.severely intefere with his

or her education.

Evidence of a concern for the health and'safety of

child workers is seen particularly in the hours!-Kovisions and .

night work restrictions. Daily and\weekly limits 'on the.per-
,

missible work hours for children which are sufficiently' stringent

to avoid health detriments exist in all but a-fpw states-. This ,

concern is further buttressed by permit,provisions in Many states
-

which require a. physician's statement that,the child is physi-
,

q

cally capable of performing the tasks necessary for the paeticu-

lar'job..

This concern or the minor employee's safety is also

evidenced by the extenSe lists of occupations declared'too.

hazardous to be en aged in at,all. by persons under a specified

age, usually eigh een.

2. . As wi

r

h all regulatory statutes there are specifi-

cally authorized exceptions to the child labor laws of-most
c

states. High sch ol graduates are exempted from some minimum

a4e.and1 maximum ho,rs laws in many states, although generally

not from minimum age requirements for prohibited hazardous

occupations. .More than half the states have provisions that
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8

either relax restrictions or waive.them entirely fon minors

,Nenrolled in vocational trainiAg or work-studYprograms. For,

8
%

instce,-persons enrcilled in vocational training often are'.

..
.

I f ' . ,

allowed io.,,work more4hours while attending school, and the mini-
. -

mum age...may be 'lowered for specific occupations if the minor

.has_received pr'-is receiving training for work in that industry. 6

- -
3.

,

-The chrld-labor and cOmpulsorY attendance lth.Ts work
.

in harmony to,keep most children under age sixteen in schbOl.
1

,ChangesAn-.compulsoryattendance lAWS would require concomitant-

changes:in-child labor-laws in virually every state: For
.

exaMple, as noted above, thirty-four states define their minimum

age requirements for employment in terms-of school,attendance.

Also, a mumber of states have ino hours Provisions for children

under age sixteen, since their laws are premised on,the.fact
'

that chilAren under, age sixteefi are prohibited from. working

during school hours._

' Several states recently have enacted legislation o

enable schools to 'offer year-round instructiOn on a rotating_-

enrollment basis, without altering pupiL attendance standards.-

-Legislation of this type, .leading-to year-round school operation,

-will necesditate re-examination of child labor laws deiieloped

on ihe assumption.that attendance, hours in.the state are uniforrd

for all school children.

4; From a analysis of.the statutes it.appears that all

eleven states63 allow children under_age sixteen-to be

`Las:, La. Miss., Mont.,.N.H., N.J., N%C., R.I., S.C., Utah,
Wyo.
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employed during school ours. It must be emphasized, however,

that the exemiptOn of children of compulsory school age from

school attudance to enable them to work is unusual. 64
The general

rule is:thglt the child must Have attairied the basic minimum age
4/

for employment and must attend school in accordanCe.with the cm-
,

pasory school rattendance law. Issuance.of au employment permit

involves'a screenir4 process, and no child is Issued a permit"

without meeting the requirements established by statute or

regulation.

5. Even with regard to jurisdictions with very similar

statutory provisions, the manner.in which the child labor laws

actually.col5erate may vary considerably, depending upon the'extent

to which enforcement is seriously undertaken, and whether

-implementing.regulations have been promulciated.

ta

Oz.

64'
Several:states exeMpt frbm- compulsory attendance those minor's

who,are-considered - usually without 'any pfecise standards - to
be incapable.of profiting fiom:fdrther school attendance.Ken-
tucky, New York, Ohio and Virginia issue,Special employment per-..
mits. New Mexic6, Pennsylvania and Washington require proof thatthe child is in such conditJ.on:but do-not iside special pormit's.

A.
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I

Statutoky Prov,iions Concerning Child Labor in the Fifty :'States and the District ofColumbia and Puerto Rico,.1975

Alaska

Aritona

Arkansas

California

Cploiado
Connecticut

Delaware

Florida

Georgia

Hawaii :

Illinois

°- Indiaiiá

IOwa

KansaS
' Kentucky '.,

Louisiana

Maine

Maryland

Massachusetts

Michigan

Code of Alabama, T.26, SS343 to 375-- ,

Alaska- Statutep,' SS23-10-330 to 23-10-370, Rules
and'RegulationS issued by Commisiioner of'Labor
Arizona Constitution, Art., 28, S2,'Irizona Revised
Statutes, SS23.107; 23.231 to 23.24
Arkansas Statutes SS24:630 81.609, 81.701 to
81.712
Deering's CaliforAia'Codes Labor,-SS551, 554, 55,6,
1290 to 1311, nyi to 1398; Education, SS12765,
12767 to 12795'
eolorado Revised Statutes; SS80-6-1 to 80-6=17.
Connecticut General Statutes Annotated, SS22413-to
22-16, 31-12 to 31-18, 31-22 to 31125,,10-189 to ,10-193
Delaware Code Annotated, T.19, SS101, 501, 511 to
548, T29, S8510(a)(1)
Florida Statutes Annotatid, 5§450.011 to 450461,
232.07, 232.08
Georgia Code Annotated, SS54:201, 54.205, 54406,
54.301 to 54.318,
Hawaii Revised Statutes, SS390-1 to 390-7
Idaho Code Annotated, SS44-1107, 44-1301 to.
44-1308

,Illinois Annotated Statutes, C:48; SS5, 31.1 ta
31.22, 255, C.122J S26-1 ,
Indiana'Code, 1S20.8.1-4-1 to 20.8.1-4-31.(SS28-5351
to 28-5381)
Iowa Code Annotatea, SS92.1 to 92.14; Iowa Rules s4 L. -

and,Regulations Labor Bureau Rule'2.5 et seq.
Kansas Statutes Annptated, SS38.601 to 38.612

4

Minnesota -

Mississippi
Missouri

Montana'

Kentucky Revised Statutes, SS159.030, 339.210.to
339.450, 339.990,,337.370; Kentucky Administrative'
RegulatiJn§ LAB 120 "Child Labor', Part-1V ahd
Part V . ,

Louisiana Revisea Statutes, SS23:151, 23:152,
23:161 to 23:170,, 23:181 to 23:197, 23:211 to 23:218'
Maine Revised Statutes, T.26, SS42, 438, 701, 702,
771 to 784
Annotated Code of M'aryland, Art. 100, SS4 to 16,
18 fo-25, 35 to 39, 41 -ta 45, 47 to 51
Massachusetts General Laws, C.148, S51, 2, 53 tp
105, C.76, §1
°Michigan Compiled Laws Annotated, S5409.1 to409.30
Minnesota Statutes Annotated, S5181.31. to 181.51
MississIppi Code; S'571-1-17' to 71-1-31 .

'Vernon's Annotated Missouri Statutes, 152'94'.011 to
294.140 .

Revised Codes of Montana, C.10, S5201-to-210; C.41,
S1113.to 1117 *.
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a. liebraska-
Nevada

New Hampshire°

New Jersey

New Mexico
New York

-226-

Revised Statutes of Nebraska, S548.302 to 48.313
Nevada Retised Statutes, SS607.160, 609.190 to
609.270, 92.090 to 392.110
New Hampshire Revised Statutes Annotated, S5275:15,
275:17, 275:22, 275:25 to 275:27-v276-A:1 to 276-A:10.
New Jersey Statutes Annotated, Sp4:2-21.1 to
34:2-21,22,'34:22l.56 to 34:2-21.64, 34:1A-6
New Mexico Statutes Annotated, 5559-6-1 to 59-6-15.1.
McKinney's Consolidated Laws of New York Annotated,
Education Law S53215 to 3231, 3234; Labor Law S521,
130 to 140, 170 to 173

North Carolina General Statutes of Nbrth Carolina, S5110-1 to
110-20
North Dakota Century Code,. 5534-07-01 tc, 34-07-21
Baldwin's Ohio Revised Code and Servicei
/109.01 to 4109.45, 4109.99, 3331.01, tó 3331.17, 3331.:9-9
Oklahoma Statutes Annotated, T-40, SSI, 71 to J38 :

Oregon Revised Statutes, S5651.050, 653.010 to
653.065, '653.305 to 653.34Q, 653.520; Oregon Admin-,.

istrative Regulations, Minimum Wage Order OAR 21-010
to 217040, .

Purden's Pennsylvania Statutes Annotated, T,24,
S513-1330, 13-1391 to 13-1394, T43, .5541 to 71,

-"T.71,-5567
Rhode Island General Laws of Rhode Island, 5528-3-1 to 38-3-32
Sciuth-CarOlina COde Laws'ot Sout Carolina, S540-61, 407161^to 40-166
South_Dakota .South Dakota Compiled Laws, §560-12-1 to 60-12-21
Tennessee Tennessee Code Annotated, S549-1710, 50-719,

50-726 to 50-738 1

Texas Vernon's Texas Annotated Civil Statutes, Art.,5181a
to Art. 5181h '

Utah. Code Annotated,I,SS34-23-1 to 34-23-13
Vermont Statutes _Annotated, T.21,-556, 431 tO 453
Code of Virginia, S54b.1-78 to 41,.1-116
Revised Code ,pf Washington,_SS26.28-.060, 26.28.070,
28,A.27.010, 28A.27.090, 28A.28.010 to 28A.28.060,

'i28A.28.130, 49.12.010 to 49.12.190, 49.28.010,
49,26.040,49.28.070; Industrial Commission Order

A V.NO. 49
West Virginia West VirginiaCode, S521-6-1 to 21-6-10
Wisconsin .-Wi-econsin Staputes Annotated, S5103.19 to 103.31,

103.64 to 103.82; WiSconsin '.i.dministrative Code,
SSInd. 70.03, 70.05

'Wyoming Wyothing Statutes S527-218 to 27-234
DistriCt of Di:Strict of ColuMbia Code EncYClopedia, 5536.201
Columbia to 36.227, 36.301 to 36.303

Pilerto Rico Law of Puerto Rico Annotated, T.29, 55384 431
to 456

North Dakota
Ohio

liklahOma
Oregon

,

'Pennsylvania

Utah
Vermont
Virg3nia
Washington
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10. FEDERAL CHILD LABOR LAW

In addition-to extensive state laws regulating child

labor, there are three major federal statutes with child labOr pro-

visions.' These are the Fair Labor Standards Act, 1
the Walsh-

Healy Public Contracts Act, 2
and the Sugar Act. 3

By their own

terms and by the terms of regulations implementing them, the

provisions of these statutes are superseded.by state law wherever

the relevant state laW establishes a stricter standard than that

precribed in the ,federal statute.

The Walsh-Healy Public Contracts Act applies to manu-

facturers or dealers who contract to manufacture or supply

materials valued in excess'of $10,000 for the U.S. Government.

This statute prohibits the,employment of males under age sixteen

and females under age eighteen in any work performe-Et.

under such contracts.' 4

The Sugar Act provides for payment of benefits.to growers

of sugarbeets ahd sugarcane who comply with certain conditions.

1
29 U.S.C. 5201 et seq. (Uttiou4h the conventional citation form cal

for the date of the most recently-published volume containing the
cited statute to be indicated, we have, in this chapter, used in-
stead the date of original enactment, and of latest amendment, if
any.' The purpose of this is to give the reader some historical
perspective concerning the development of federal child labor law.)

t 2
41.U.S.C. 535.e,. seq. (1936).

1
7 U.S.C. 5601 et'seq. (1933) (Agrictltural Adjustment Act); 7

1100 et seq,..(1947, as aMended 1971) ,(Sugar Act).

441 U.S.C. 535(d) (1936).
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One of these conditions is that such growers not employ children

under fourteen years of age for cultivation and harvesting of

sugarbeets or sugarcane, and that they not employ. children .

between fourteen and.sixteen yepts of age in such work for more

than eight hours per day. 5
During school hours, however, the

higffer standards set by the Fair Labor Standards Act are con-
6

trolling.

The Fair .Labor Standatds Act (FLSA), contains the most

'extensive federal child-labor ptovisions. It.was enacted:in

1938 to eliminate conditions found to be "detrimental to the

maintenanceof the minimum.standards of living necessary for

health., efficiendy. and general well-being of workeisin indus-.

tries engaged in.interstate commerce or in the production Of

goods for interstate commeide.

In addition to its basic minimum wage, overtime and equal

pay provisions FLSA contains numerots provisions relating

specifically to child labor. The child labor provisions of

FLSA apply to any employer who employs any minor in interstate

or, foreign'commetce or in the production of goods for such

"commerce, or in certain large enterprises (as defined in the

act) engaged in interstate or foreign commerce or in the pro-._

duction of goods for such commerce; and to any producer,

§1131(a) (1947, as amended 1962).
6
29 C.F.R. 070.35 (1967). See also: "State Child Labor Stan-

dards", U-.S..Department of Labor Bulletin #158 "(Washington, D.C.,
Goveinment Printing Office), 1965.

7
29 p.s.c. §202 (1938).( ongressional finding and declaration of

policy.)
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manufacturer, or dealer who ships goods or deliVers goods for
-

.

shipment in interstate or foreign commerce.
El

1. Age Standards and Age Certificates

The FLSA first defines !oppressive child labor" as the

employment of children under the legal minimum age.9, This legal

minimum age is set at sixteen yearscfor employment in any. occupa-
\

10tion other than a non-agricultur-al occupation declared hazardous.

.,There are no other restrictions. If not contrary to state or lo-

cal law, young people,of this age may be employed during school

hours, for any number of hours and during any periods of time.

For employment in noh-agricultural occupations declared-

hazardous by-the Secretary of Labor, the minimum age is eighteen

years.
11

The minimum age for employment in hazardous.agricultural

occupations, and for employment iri,agriculture during the hours

schools are in session in the district where the minor lives is

set at sixteen years. 12
Fourteen is the minimum age et for em-

ployment in speckfied occuPations out ide of school hours, and

under certain other specified conditions. 13

8
29 U.S.C. §212(a).(1938, as amended 1961).

929 U.S.C. §203(e).(1938, as amended 1961),
10

Id.
11

Id., and 29 C,F.R. SS570.50-570.68.(190 as amended). -
12

29 U.S.C. §213(c) (1) (1938 as amended 3974) and 29 C.F.R.
§§570.70 and 570.71 (1970).

13
29 U.S.C. S203 (1) (1938 as amended 1961) a.:Id 29 C.F.R.
§§570A1-570.38 (1951) .



. Employment and Certification of Minors Sixteen
.

Years or Over'l

The FLSA,provides that "oppressive ,child labor shall

not be aesmed to exist by virtue of the employment in any occu,_

pation of any person with respect to whom the employer shall
,r

have on file an unexpired certificate is.sued and held pursuant

to regulations of the Secretary of Labor certifying that such

14person is above the oppressive child labor age". .

Although employers are not actually reqUired by the FLSA
to obtain age or employment certificates,for any minors they may
employ, the statute offers a powerful incentive to do so because
possession of a certificate is conclusive evidence that thelemployer

is not acting in violation of the statute.

The certificate required may be either a federal age

certificate issued by a person authorized by the Wage and Hour

Division of the Department of-Labor, or a state certificate

issued in conformity with federal regulations. 15
All but five

states16- issue certificates acceptable under the FLSA as proof

that the minor employee is above the oppressive child-labor age.
17

The federal certificate contains the name and address of

the minor to whom it is issued; the place and date of birth,

amended 1961).
14

29 U.S.C. §203(1).(1938 as
15

29 C.F.R. §570.2-(a) (1951).
16
In Idaho, Miss., S.C., and Tex., 9nly Federal Certificates of Ageare issued. In Alas.,special arrangements for proof of age are

made by regulation. See 29 C.F.R. S570.22 (1951).
17
29 C.F.R. SS570.22 (1951).
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with,a statement indicating the evidence on' which this is based;18
-

the minor's sex; name and address of-parents or of the person

standing in loco parentis; the name, address and industry of the

employer; 19
and the signature of the issuing officer with the

date and place of issuance.2°

B. Employment of Minor Between Ages of Fourteen and Sixteen

The FLSA provides that the employment of minors between w

ages fourteen and 'sixteen under certain conditions regarding oc-

cupations, time periods, and other matters specified by the Secre-

tary of Labor, shall not be deemed to constitute oppressive child

labor, if the Secretary determines that such,employment will not

interfere with the minors' schooling or with their health or well-
.

being.
21

Regulations issued pursuant to this section specify in

which occupations minors aged fourteen to sixteen may be employed
1.

and thd hours and conditions under which they may_ work. Generally,

minors .between ages fourteen and sixteen may be employed as office

workers, retail clerks, soda fountain or cafeteria workers and

18
29 C.F.R. S570.4 (1951) provides that proof of age,may be esta-

blished by one of the following in order of preference: 1) a birth
certtficate issued by a registrar of vital statistics or officer-
charged with the duty of recording births; 2) A baptismal record or
a record kept in a family Bible, or other documentary evidence such
as a passport or life insurance poiicyv 3) A school record together
with a sworn statdment of the pareht as to the minor's age and a
certificate signed by a physician specifying what in his Opinion is
the physical age of the minor.

1
i9This nformation need not appear on a certificate issued for em-

ployment iniagriculture. 29 C.F.R S570.3 fn. 4. (1951).

20
29 C.F.R. S570.3 (1951).

2129 tJS.C. S203 (1) (1938 as amended 1961).
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service station attendants.22 All of these occupations are sub-

ject-to certain limitations, however usually concerned with use

of mechanical equipment or heavy machinery. 23
The hours that

minors may work must be confined to periods outside school hours;

they may not work more than eight hours per day, or forty hours

per week when school is in session. They may not work before

7 a.m. or. after 7 p.m. except from June 1 to Labor Day when the

evening hour is 9 p.m. 24

The regulations exempt from some provisionS mlnors'who

are enrolled in and employed pursuant to school-run work programs.

Minors enrolled in such work experience and career exploration

programs may work during school hours 25'
and in any occupations

.exCept manufacturing, mining, and occupations declared to be

hazardous. 26
Employment of these students must be confined to

twenty-three hours per week when school is in session and three

hours per day, any portion of which may be during school hours. 27

Students must also receive.school credit for such employment. 28

22
29 C.F.R 070.34(a) (1962).

23
29 C.F.R. 070.33 (1962) and 070.34(b) (1962).

24
29 C.F.R. 070.35 (1967).

2529 C.F.R. 070.35(a) (1974).

26
29 C.F.R. 070.35a(c) (1974).

subject to the job limitations
to sixteen [see text at note 22
by the Department of Labor 29C.

2729 C.F.R. 070.35a(d)(1974).

Students in such programs are also'
imposed on all minors aged fourteen
, supra) unless granted a variation
F.R 070.35a(c)(3)(1974)1.

28
29 C.F.R. 070.35a(b) (3) (ii) (1974).
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Programs for proViding work experience and career explotation

must be:submitted to the Department of Labor, anii specifically

approved as programs not cohstituting oppressive child laor.29

Hazardous Occupations

The Fair Labor Standards Act provides,a minimum.age of

eighteen years for any non-agricultural occupation which the

Secretary of Labor "shall find and by order declare" to be par-

ticularly hazardous for sixteen- and seventeen-year-old persons,

or detrimental to their health and well-being."30 Similarly, a

sixteen year _minimum age applies to any agricultural occapation

that the Secretary of Labor finds and declares to be hazardous

for the employment of children.31

Determination that an occupation is hazardous is made

after an investigation by representatives of the Department of

Labor.
32

Hazardoug Occupation Orders are issued after public

hearing and advice from committees composed of representatives

'of employers and employeesof the industry and the public. 33 .

Once issued, the orderschave the force of law, and a violation

of their provisions constitutes a violation of the child labor

provisions of FLSA.

2929 C'.F.R. §570.35a(b) (2) (1974).

3029 U.S.C. §203(1) (1938, as amended1961).

.

31
Id.

32
29 C.F.R. §570.0 (1967).

33
Id
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There are currently-seventeen Hazardous,Occupation Orders
in effect. Occupations declared by such orders to be particularly

.

hazardous for employment of minors aged sixteen to eighteen are
occupations involving the use of power-driven machinery; dgcupa-
tions in mining, logging, wrecking and excavation work; meatpack-
ing and processing; brick and explosive maAufacturing; and occupa-
tions involving exposure to radioactive materials. 34

Agricultural occupations,declared to be especially hazardous
to children under age sixteen include those in which power-driven
machinery is used,-as well as those involving use of explosives

. or dangerous chemicafs, and
coqtant with certain animals. 35

Student-
,learners in agricultural occupations are exempted from the prohi-

bitions Against employment of minors under age sixteen in hazardous
agricultural occupations if they are enrolled in a vocational.edu-,

cation training program 'under a recognized state or local: educa-,

36tional authority. There are also exemp'tions to allow minors to
operate farm machinery if they have completed such a vocational
program, or are 4-H members who have completed a 4-H cOurse in
tractor operation.37

34
29 C.F.R. S570.51-570-68; Occupations Particularly. Hazardous forthe Employment of Minors, Orders°#1-17. .(1963).,

35
29 C.F.R. §570.71 (1970).

36
-29 C.F.R. §570.72(a) (1970).

3729
C.F.R. §570.72(h)

(b) (3) , (c) (1) and (c) (2) (1970).
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III. Exemptions

The FLSA exempts from its child labor pr visions 5ev-

eral categories of child-laborers. Children linds sixteen

years of age employed jby their parents-in_agriculture,or in.

. . -non-agricultural occupations other than manufacturing mining

occupations, or other than in occupations declared hazard ds

for minors under age eighteen, are exempt from the provisio

of FLSA, 38 as are children under sixteen years of age who are

employed by other than their parents in agriculture, if the

occupation has not been declared hazardous and if the employment

ais outside the hours schools are in session in the district

where the minor livesxhile working. 39
Also e?cempt are children-

.

employed as actors or performers in motion pictures, and etployed

40radio, or television productions; children engaged in the de-

livery of newspapers to the consumer;41 and homeworkers engaged

in the making of wreaths composed principplly of natural holly,

38
29 U.S.C. S203

S570.126 (1951).

39
29 U.S.C. S213

§570.123 (1938).

40
29-U.S.C. S213

§570.125(1951):

4 129 .
U.S.C. §213

§570.124(1951):

(1) (1938 as amended 1961) and 29 C.F.R.

(c) (1) (1938 as amended 1974) 'and 29 C.F.R.

(c) (3) (1938 as amended 1974) and 29 C.F.R.

'(d)(1938 as amended 1974) and 29 C.F.R.

in



pine, ii:ledar, or other eveigreens (inaluding the harvesting-of

the evergreens). 42

IV. Enforcement

2Any infriniement of the child labor provisions of FLSA

constitutes a crime. 43 Penalties for wilful violations of the

act include a fine of up to $10,000, and/or imprisonment for up

to six months. 44

The Secretary ofeLabor or his designated represent.itives

are charged with the duty of,enforcing the provisions of the

act and are empowered to investigate and to gather data, to

enter and to inspect places of employment, to inspect to

copy records, to question employees and to investigate other

matters as may be deemed necessary to insure enforcement 45
-

The SeCretary is further aUthorized to utilize services of

state and local agencies charged with enforcement of state labor

laws, with the consent and cooperation of Such state agencies."

The act also requires employers to maintain records of

persons employed and to make reports ta the Administrator of,

the Department of Labor concerning employees, workingiconditions

4229 U.S.C. S213(d) (1938'as amended 1974).

S215(a)(4) (1938).

44
,29 U.S.C. S216fd) (1938,as amended 1974),

45
29 U.S.C. S211(a) (1938,as amended 1949) and 212(b).

4629
U.S.C. S211(43) (1938,as amended 1949).
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and other conditions of employment as 'required by the Secretary

to enforce the act. 47

The act dogs protect "innocent" purchasers from prosecu-

tion for violations committed by their buppliers by providing
,

that any shipment of goOds by a purchaser, who ships br delivers

-
1
for Shipment in interstate commerce goods acquired in good

,faith in reliance on a yritten assurance croni the producer,

mánufacturer or dealer that the goods were prbduced in compliance

with the child-labor provisions, ,and Which he acquired for yalue-

without notice of any
?

violation, shall not be deemed to be in
.,

.

violatior, o-f the act. 48

. Relationship to Other Laws

The FLSA- child-labor provisions state that no provision

of the act "relating to the employment of child labor_shall

justify noncompliance with any federal or state law establishing

a higher standard. 49
Regtaations interpreting the section fur-

ther state that compliance with other child labor'laws,will not

a

relieve any person pf.liability under ELSA, if the FLSA standard_

is higher; nor will .compliance with FLSA'relieve any person of

liability under other lawi.that establish.a _higher chifd labor

standard than those prescribed by the act.5!)

===,
,

47
29 U.S.C. §215(a) (4) (1938),

48
29 U.S.C. §212 (1938,as amended 1967).

49
29 U.S.C. §218(a) (193E, as .amended 1967).

50
29 C.F.R. §570.129 (1951).
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1 . TH-E RELATIONSHIP BETWEEN THE .STiTE SY$TEMS.Oit 'COMPULSORY
VN:
ATTENDANCE AND THE UNITED $TATES CONSTITUTION

Introduction

The ptirpose,of- this Ohaptek: is to .anal$ze the rela'tionahip
,

-between the state compasary SLo.ol, attendance_ thystema ,and the

United'States ConstitutOnt This analysiswill focus primarily

%la landmark decisions of the United States Supreme Court in the
. -

area of elementary and secondary education. There will also be

reference to decisions of the United Sitates District Courts and-.

CoUrts Of Appeal in those 'areas'of educatiOn law where the Supreme

Court has not yet rendered a definitive decl4on. . The analysiS in

this-chapter will be the baSis for the conclusions in that part of

the-next chapter relating to the federal constitutional implica-

tions of amending or /7opealinq state Oompulsory attendance provi-
.sions.-

,

I. Federal Judicial Involvement in Education

Educatioh.hai traditionally been a state reSPonsibility in
.

.v _

the division of authority betweeh tile federal government and the
.:,

1states. Prom a.Constitutional petspective, this is beeauseedu-

cation is not a responsibility specifically delegated to Congr ss
, 1.

t

nor prohibited to the states by-the Constitution and, therefore,

is a responsibility "reserved to the states respectively, or to
A

1

1
Reference in this chapter to the "Constitution" shall mean the

United States Constitation..



the people by the provisions-of the Tenth Amendment.2

,

tion,\nevertheiess, has i)een.ektensive becaUse of their jdrisdic-,

,

tion o er,actions 6y,states whiCh violate rights 4uarenteed to

, - ,

Involvement of the:federal tourtS in the area of educa-

individ ls by the Constitution. This jurisdiction has its

origin in\the.Due Process and Equal 'Protection Clauses of the
,

.4
FOurteenth\Amendment.. Both clauses.direct their prohibitions,

against act ons'of:the States rather than the federal-governmente

The Due Proc ss Clause, in addition, has been determined by the

Supreme Court\to,include Within its meaning certain of the first

eight amendments to the,Constitution despite'the fact that those

amendments were originally considered to be directed only against
.5

the federal government. Of particular importance for-purpOses
/

of this analysis is that the Court6 has determined that the pro-

visions of the-First Amendtent are included within'the meeming`of

2
The Tenth Amendment
United.States by the
'States1 are. reserved

-prOvideS:- "The powersnot delegated to the
Constitutioni.nor-prohibited by it. to the
to the States respectiVely, or- to the. peOple.."-.

.

3Cf. Koerner, J., Who Controls American Education, pp'. 6-8, (1969)

4 .

- The Fourteenth Amendment provides,: in relevant partt-allo Stateshall...deprive any person of life, liberty or property, without
due process of law;-nor deny to an person within its jdr_isdiction
the equal protectionof-the laws."

included withih he Due Process Clause has been the.Fourth
Amendment protection against "unreasonable searches and seizures"
(Mapp v. Ohio,-367 U.S. 643 (1961)-, and-the Sixth Amendment right
to "the i-ggi-ftance 9:f counsel in criminal cases' (Gideon.v. Wain-
wright,-372 U.S. 33t (1963)),.

6References to the "Court" or to the Supreme Court shall mean the
Supreme Court of the United States.
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Therefore, the words'of the First

states aS well as to the federal govern-

The great mOority of the federsi cases9 relatin4

to compulsory attendance, specifically, and ty elementary and

secondary eduCation, generally, have ibeen:Jbase.tipon the provi-

sions of the Due Process and Equal Protection Clauses and on the

'words of the F:l.rst Amendment as applied to the states through

the Due Process Clause. It is this body of.case law which will

be the ,basis fdethe following analysis.

II. , The Relationship Between Compulsory Attendance Laws and
the Decisions of,the Supreme Court and the Lower Federal
Courts in the Area of El.s.-1Itnary_arml_Secondary Educatitn

Exceptfor a small number of cases raising issues which

..%relate directly to the requirements of state compulsory attend-

ance laws, the decisions of the Supreme Court and the lower

federal,courts in the area of elementary and secondary education

rarely contain any reference to those laws. Occasionally,

decision of tlie Court will mention a compulsory attendance sta-.

tute-but then will,leave to inference the precise relevance

7 7

-

Forcincorporation
Nets/ fork, 268 U.S.
(1927) and Fiske v
Connecticut-TITICT)
8 ,

, The First Amendment-states that: "Congress,shall make no law
respedting an establishment of religion, or piohibiting the free__
exercisetherebfp or'abridging the freedom of speech, or of the
press;'or the right of the people peaceablAto assemble', and to
petition the,Government for a redress og grievances."

of the Freedom of Speech clausei see Gitlow v.
'652 (1925),,Whitney v. California, 275 U.S..
Kansas, 274 U,S. 380 (1927); see Cantwell v.

.f.5F-IEFOrpOration of the Free Exeicise'Clau-se

9
References tb "feaeral case law" shall mean the totali..

-cases decided by the ,Supreme Court and the lower federal courts.
,
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of that statute to the holding in the case.

Because 'of this genetal lack of a clear statement of

the place of the compulsory attendance laws in the analytical

framework of federal cases relating to elementary and.hsecondary

education, it is very difficult to classify those cases for pur-

poses of this analYsis. In addition, adding to this difficulty
.c

in classification Are the complex and difficult to reconcile

cases of ttie Court which address the issue of a "right to an

°education". Neveitheless the following analysis"will suggest

'a system of classification, which will encompass all of the
-

Supreme Court cases and certain lower federal court cases which

base their decisions in part, 'directly Or hy implication, on

the provisions L'..f the compulsory attendance laws.

The federal cases relating to 'elementary and secondary
;

education Can be divided into three categories for purposes

of this analysis. In the first, are those cases which primarilY

and explicitly iocus upon the compulsory attendance proviksions

per se, i.e., those cases which Challenge the basic requirement'

of attendance at "school". In the second, are,those cases which

4address the issue of a "right to an education", through inter
,

pretation of the bue Process arca Eaual Protection Clauses o the

Pourteenth,Amendment. Some of the cases in this second category

occasionally will make reference to compulsory attendan e.laws,

but in a manner which is unclear. In the third categor are

those cases which decide issues concerning the substan iVe rights

of students within the public school system, outside of the

/
"right to an education u or to a certain quantity or qualityof

education. The cases in this third category rarely mention the -
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compulsory attendance-laws, although a few seem to rely on those

laws as a pattial basis for their decisions.

A. Federal Cases Which Primarily and Explicitly Focus
U on th Com ulsor Attendance Provisions, Per. Se

The early cases in this category were brought by

persons seeking a Constitutionally-mandated flexibility in the

kind of learning arrangements permitted by the state to satisfy the

requirements ot compulsory attendance': The, most recent case WAS

brought by parents seeking an exemption from those requirements. 10

1. Pierce v. Society of Sisters

The first decision of.the Supreme Court to address

the issue of whether the Constitution required an expansion of

the alternative learning arrangements permitted by a compulsory

attendance law was Pierce v. Society of Sisters, 11
where the

Court held unconstitutional the compulsory, attendance law of

Oregon which required parents of children between eight and

sixteen:Years to send their children to public school as the

exclusive manner of compliance with the law and which imposed a

criminal penalty on parents who failed to carry out this mandate.

The compulsory attendance law was challe.Iged by the owners of

two private schools - one a parochial school and the other a

non-Sectarian Military academy. The Court agreed with the

nrivate schools that the statute was unconstitutional because

it resulted in an ''arbitrary, unreasonable and unlawful, inter-

ference with their patrons and the consequent destruction of

"Wisconsin v. Yoder, 406 U.S. 2C5 (1972).

11268 U.S. 510 (1925).

24R



their businessand property.

'Although parents who sent their children to the piivate

schools or who wished to. send th4lr children to such schools

were not parties to the suit; the Court considered their inter-

-ests as an additional reason for the,finding of a Constitutional.-

violation. In language which is now famous, the Court said:

The fundamental theory of liberty upon which
.all governments in this Union repose exludes
any general powers of the state to standard-
ize its children by forcing them ,to accept
instruction fromtpublic teachers Only. The
child is not the mere creature of the statel
those who nurture him and direct his destiny
have the right, coupled with the high duty,
to recogniie and prepare him for additional
obligations.13

The specific Constitutional basis on which the case was ex-
_

pressly decided was the general "substantive" requirement of the

Due Process Clause of the FourteenthAmendment which mandated

that "rights" recognized by,the Constitution, i.e., the tights

in this case of the private schools and the parents, may not be

abridged by state'legislation which "has no reasonable relation

to some purpose within the competency of the state.14

For purposes of this Constitutional analysis of state

compulsOry attendance laws, the Court held, in effect, that

12
Id. at 536.

13Id, at 534.

14
Id. Under the standard of "substantive due process" the Court re-

icoTEized certain interests as being ncluded in the phrase "lifer
liberty or property", even though those interests were not expressly
provided for in the-Constitution, Such interests in Pierce, for ex-
ample were the interests of the parents in bringing uTEEFir child-
ren. Once recognizing such interests, the Court, applying the stand-
ard of substantive due process, held in effect, that those interests

(cont'd.)
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it was "outside the competency of the state" for the state

'to- require attendance at public school as the sole means for

parents and children to satisfy the requirements of the compul-

sory attendancetlaws. Relating this holding to the earlier analysis

of state systems of compulsory attendance, the Court, by its ruling,

gave Constitutional status to the choice of a private school as

an alternative means to a public school for parents and children

to meet the requirement of compelled-attendance. In conclusion,

the Court upheld the state's authority to compel attendance "at

school", but struck down the sate's--dffort:Itolimit--purehtal

choice to "public school".

2. Farrington v. Tokushique

'The holding in-Pierce was applied in a subsequent

. case, Farrington v. Tokushique 15
where a state triedcto avoid

the effect of Pierce not by prohibiting attendance at a private

school as a means of complying with the compulsory attendance

requirement but by regulating the activities of the private

'schools in such a manner ahd to such a,degree that the schools

wete effectively precluded from carrying out their purpose, i.e.,

to be alternative schools for Japanese-Americans who wanted their

children instructed in Japanese rather than in English. The

state regulations, implementing similar state legislation, pro-

vided that English had to be the language of instruction in most.

14
(c nt.) could not be infringed without a "strong" showing by the

state. The standard is a vague one which has,been replaced in modern
,times by a variety of new standards including the "strict scrutiny"
test (in analyzing alleged violations of the Equal Protection Clause)
which will be discussed in aaater part of this chapter.

15
273 U.S. 284 (1927)

2 5: 1
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grades and that the schools had to submit to extensive adminis-

trative requirements and financial ldvies.16 In summing up the

effect of thenstate statutes, the Court found that:

They give affirmative directiOn concerning
intimate and essential details of such schools,
intrust their control to public.Officers,
deny both owners and patrons reaSonable choice
and discretion in respect of teachers, curriculum
and textbooks.- Enforcement of the act probably
would destroy most, if not all, of them; and
certairily it would deprive parent of fair oppor-
tunity to procure for their children instruction
which they t.tlink is important and we cannot say
is harmful.'

The Court cited Pierce as the primary legal basis

.for iti decision.18 In relyiny on Pierce, the _Court made it very

clear that the private school attendance system mandated by

Pierce could not be evaded by state 'statutes and regulations-

which had the effect of transforming privatd schools into public

schools or forcing the private schools to c ose their doors.,

3. Wiscensin v. Yoder
.

The holdings in Pierce and arrington laid the

groundwork. for the recent-decision of the,Court-in WiSconsin v.
-Yoder. 19

Because of its importance in this analysis and because

of its length and complexity, the Yoder.decision merits intensive

analysis.

16
Id. at 298.

17
Id.

1
8Id.

19
406 U.S. 205 (1972).



In Yoder, the Court reviewed the cases of.several

Amish parents, who were convicted under a Wisconsin Statute for

failure to send their children to school in violation of the

compulsory attendance law which mandated school attendance until

age sixteen. The children, all between the ages of fourteen and

fifteenv had completed eight grades of elementak'y school. They

were not enrolled in a Private school, nor were they attending any

of the other learning arrangements which were permitted by Wisconsin

law as alternatives to public school attendance.

The parents claimed, as aedefense to'the criminal

charges, that the statute subjecting theM to criminal penalties

for failure to,send their children to one of the. learning arrange.

ents permitted by the compulsory attendance law violated their

right,.guaranteed by the First Amendment to the Constitution, to

freely practice.their religion. 20 -This Free Exercise claim was

based, upon the Amish religiOn and particularly the belief of the
Q

Amish that sending their children to high school would expose the

parents to censure by the church community and would endanger the

hopes for salvation of both the parents and children. 21

De'spite this defense, the parents were convicted

by the Wisconsin trial court.':Upon appeal, the Wisconsin Supreme

Court reversed the convictions. The State of Wisconsin then

appealed to the SupreMe Court of tfie United States

2
()The First Amendment provides, in relevant part,-that: "Congress

shall make no law respecting an establishment of religion, or pro-
-hibiting the free exercise thereof..,"

214.06
U.S. at 209. .
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,\

which upheld the claiMs of the parents-and affirmed the decision

of the Wisconsin Supreme Court.

In rendering its decision, the United States

Supreme court applied a\two-step test origlnally articulated in
\

the case of Sherbert v. Verner.22 First, the Court saidit must
\

determine whether there was an infringement by the state of the

First Amendment right of individuals to practice their religion.

,Second, if the'Court-found\Tsuch an jnfringement, it would deter-
\

1

mine whether.the infringeme t was justified by a compelling State

interest. 23-
a

In applying this two fold test, the Court recog-
\nized that Wisconsin had a "paramount responsibility 24 to pro-:

vide pLblic education for its\citizens; but-, cautioned that. this,
,

state interest "is not tk;tally free from a balancing procesS

when it impinges oa fundamental rights and interests, such-as

those specifically otected by the Free Exercise. Clause of the

:First Amendment, and the.traditional intereSt of'parentls with

respect to the religious upbringingdof their children. 25

In am.lying the first part of the test, i.e.,

in determining whether, there was an infringement of rights pro-

tected by the Free Exercise Clause, the Court examined at great

length the nature of the religious beliefs of the Amish and
22374

U.S. 398 (1963).

23406 U.S. 205 at 213-215.

24Id.
at 213.

25
Id. at 213, 214.

25:1

C.
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found that the parents sincerely believed -"that their children's

attendance at high school, public or private, was contrary to

the Amish religion and way, of life".28 The Court was very care-

ful to emphasize that in order for the claims of the plaintiff-

parents to be'sustained, those claims had to be clearly "rooted
.

-in religious belief" 27 and could not be based upon a personal or

philosophical belief notkof a t,raditional religious nature. Applying'

this standard, the Court found that the right being asserted was

a "religious one"within the meaning of the Free Exercise Clause.28

The Court concluded that compulsory high school attendance would

substantially interfere with the religicius development of Amish

children ahd their integration intO the Amish ..way.of life and.-

Would, therefore,. "gravely endanger,:if not destroy that free

exprcise of. [the Amish's] religious bel" fs."2-8

,The Court then had' to decide whether.the interest

of,Wisconsin in enforcing the compuleory.attendance laW as it

applied to, the secondary level was of sufficient:weight to outbaI-

ance the infringement of the rights of the parents under the.

Free Exercise. Clause. .The state raised two primarVargumente in

-support'Of its:interest in enforcingJite compulsory attendanCe 'law:
4

1) to prepare citizens to participate.effectively in'democratic

government; and 2) to prepare citizens to be self-reliant

26
Id. at 209.

27Id. at 215.

28
Id. at 216.

29
at 219..
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and self-sufficient members of society. TO The CoUrt accepted the
value of those-interests, but found that they *eke being adequately
met by the Amish's own unique system of "education".31

The Court disposed of the first argument °by deciding

that the differ4nce between two more years of school beyond the

eighth grade and the "long established program of informal voca-,

tional education" of the Amish was so.insignificant that any en-
,

'croachment on the state's interest was negligible. 32 The Court

dealt with the second argument of the state by concluding\that

"the Amish qualities of reliability, self-reliance, and dedication

to work"'were sufficient to satisfy the interests of.the state in

preparing its citizens to be self reliant and iadependent.33

As further justification for its holding, the
. Court noted the'common roots of cotpulsory attendance and child

labor laws, stating that the arbitrary sixteen year cut-off age

ofthe compulsory attendance law was the result of a desire to

keep persons,under age sixteen out of the labor market. Accepting

the evidence that the Amish children would, as adults, live,and

work in the Amish agrarian community, the Court doncluded, from

a policy perspective, that "the Amish child...poses no:threat
to adult laborers elsewhere; therefore the interest of Wisconsin

3°Id. at 221.
31--
Id. at 222. In effect, the Court raed tifit the Amish lifestyle,in-Itself,, was an acceptable form of edu6ation,,

3

33--
Id; at. 224.

.
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in compelling school attendance until age si*teen is somewhat

less substantial for the\mish than for children, generally. 34

The'final argument of the state in support of'
0

enforcing the compulsory attendance requirement against the Amish

was that the children, themselves, had a right to an education

independent of parental desires\ and that the state, therefore,

under the doCtrins of-parens patriae, could require attendance

at sOhool despite the.contrary wishes of the parents. 35 The

Court- ditIdosed of this argument by a threefold response.

First, the Court-refused to accept the proposition

that the parents might be acting contrary to the best intcY.rests

of their children. The Court indicated \that-such acceptance might
reSult in the extension of this argument to all parental deci-

\

sions about "any church schools short' of cOl1ege".36 'In this re-
\

gard, the Court took notice of what it considered to be pommon,
1knowledge, i.e. that parents of children between the ages of

fourteen and sixteen do not generally consult with their children

before placing them in a sectarian schoo1.37 Second, the Court

cited-Pierce v. Society of Sisters air the.propoeition that

parents have a fundamental and overriding interest in guiding the

.religious development of their children. 38

34
Id.-at 228-,229

35Id. at 229.

36
Id. at 232.

.37
Id.

38
Id.
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Third, the Court distinguished the case of-Prince v. Massachusetts39

which held cthat the power of the parent "even when linked to a

free exercise claim, may be subjectrto
it,appears

,that'parental decision will jeopardize the health or safety of the
child, or have a potential or significant social-burden". 40

,The Court distinguished-Prince on the grounds that the record
failed to support the state's claim that there was or\would be

,any impairment df the physical and mental health of the Amish

dren if they missed'one or two additional years of compulsory
,

school attendance. 4
1

The Court conbiuded that the Free Exercise Clause
of the First Athendment, as applied to °the states by the Due Process

Clause of the Fourteenth Amendment, prohibited Wisconsin from .12.7

quiring the Amish parents to send their Children either'to a pubric
. school or to a statutorily-permitted

alternative tor& public school'.
42

,

By so ruling, the Court permitted the Amish parents to raisek-

'their children and prepare them for life in a manner-not recog-

nized by the Wisconsin compulsory attendance law.

. 4.-Commentary on Yoder, Farrington and Pierce

iFrom the perspective of this chapter,- the decision
in-Yoder s significant, most generally, as a recognition by the

39
321 U.S. 158 (1944)

40
406 U.S. 205 at 234.

41

-42
Id. at234, -
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tourt that, in certain cases, i.e., those raising valid Free-,

Exercise, claims under the First Amendment, the Constitution

requires not only.that parents be permitted'to enroll their

children in a private school, as mandated ih Pierce and Farrington,

but..6at parents need not ehroll their children in any statutorily

recognized educational program.

This conclusion; however; must be qualified by
.

the fact-that the Court placed great emphasis on the evidence

that the Amish "way of.life",-in par, was tantamount to a high

quality yocation. al-eeucation program,,so that the children in

question would, in a sense,-be continuing their education., This
.

finding by the Count casts soMe doubt on whether Yoder can,be
a .

r.3ad as granting anything more than a liMited'exemption from'

A cOmpulsory attendance requirement. In summary, the hOlding

in Yoder was so tailored to' the facts in the trial record that

Yoder might not be a.sufficient basis for a Free Exercise claim

for an exemption'from compulsory attendance,absent substantial

.supporting evidence to the effect that the lifestyle being presented

as an alternative te(public school", was both intimately connected

to the'religious beliefs of the claimants and was a forM of '

"education:,

-The holding in Yoder is also significanein itS

references to Pierce, Particularly with'respect to providing

guidance to the modern mealing of.Pierce. In its references to

Pierce, the Court, in Yoder, appcars to treat Pkerce as if it

were a case decided on the 6asis of the Free Exercise Clailse of

the First Amendment. In Pierce, however, the Court specifically

259. 4
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stated that it w4s applying the traditional-Fourteenth AmenoLtent,

Due Prodesg test of deciding whether the state statute bore a

reasonable relationship to some valid state purpose. 43
In addi-.

tion, one of the appellees in Pierce-was a private, non-s.ectarian

school (a m1l9ary academy) and the Pierce Court.clearly affirmed
the decision of die lower court with respect'to this sChool as

well as to the sectarian ichool. 44
For these reasons, and

because-Pierce was not expressly modified by-Yoder, it

would appear that the Pierce decision*, at a minimum, continues

to stand for thd proposition that all parents,.regprdless Of \,
whethi.-r their decision is based on religious grounds, have the

Constitutional right .to serid.their children to private school.
,

p.As one recent commentator ,,has.pointftd out, however, the modern

meaning of Pierce is-lar'ifro clar. 45

Yoder, on the other hand, is clearly a.Free
Exercise case. :Tf ohe reads. Pierce's holding to be-that the

Coristitution mandates parental-choice of a private glternatiye

to pUblic school, Yoder can be read to extend Pierce only to the

extent. of Creating a'Constitutional exemption to compulsory atten-
dance for.the children of these parents who can establish a "valid"
religious claim; within'the meaning of the Yoder requirements.

.

'The yalidity of this reilg;ous claim will be determined by the
43

auara,. note 14.
44 M111Pierce at -,0=1 °

45
For a highly interesting thid provocative Jtnalysis of -the modern .meaning of Pierce; see :Axons, 46 HArv. Ed..Rem, 76 (Februay 19; l9,76),r-

0
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Court on a case by case basis with Yoder providing little in the

way of general standards for decision. In conclusion, it is

difficu/t to predict which future Free Exercise claim the Court

will find to be "religious",rathar than personal; and which the

Court will find to outweigh the state's countervailing interest

in compelling attendance at a public school or a statutorily

recognized alternative to a public school.

Cases on Public Aid to Private Schools

Another line of Supreme Court cases which is related

to the issues just discussed, are those cases which delineate

the boundaries of permitted and prohibited public financial aid

to private schools under the provisions of the Establishment

Claupe of the Fourteenth Amendment. 46 b
Those cases are directly

related to Pierce, Farrington and Yoder in that the Establishment

Clause cases address the practical question of the Constitutional

limits of the state financial support which will be available

to the parents who wish to exercise the choices provided by

those thfee cases.

The Court has set forth a three part test for deciding

whethei a statute authorizing public aid to private schools vio-

lates the Establishment Clause.47 First, the-Court will determine

whether the statute has a "valid secular purpose". Second,

the Court will ask'whether the "primary effect' is secular, or

46
The Establishment Clause is that part of the First Amendmentwhich provides that "Congress shall make no law respecting an

establishment of religion "

47
See-Lemon v. Kurtzman,403'U.S- 602 (1971).
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is to advance or inhibit religion. Finally, the Court will

determine whether the statute "foste s excessive entanglement

tetween the state and religion."
_48

If 'the determination in parts
one or tWo is negative-or in part ree is affirmative, the

statute will be declared unconstit tional.

In a recent case, Meek v. Pitten er 49
-the Court,

in striking down Pennsylvania's 'massive" system of aid tci private

schools, provided some guidancelconcerning the kinds of public

aid which luld, by their natu'e, meet the three requirements

set forth bove and, therefori, would be permissible under tne

Establishment Clause. The CoLirt said:

it is, of course, true that as part of general
legislation made vailable to' all students, A
state may include church-related schools in
programs providi g bus transportation, school
lunches, and public health faeilities - secular
and non-ideologiCal services unrelated to the
primary religiois oriented'educational unctionof the private school. The indirect and inci-
dental benefits fto church related schools fromthose programs o not offend the Constitutional

0aprohibition ag nst establishment of religion ...5;

In an earlier case, 51 the Court specifically addressed the

validity\of a New Jersey rovision authorizing the payment-by

the state\of bus fares o parochial school pupils as a part of
\

Ia general-program. Citi g Pierce for the proposition that
\

parents had\the right t send,their,children' to a religious
48

Id at 612-613.

49421 349 (1975)._

50
Id. at 364-65.

51
Everson v. li3Ord of Education of Ewing Township, 330 U.S. 1 (194,7).

1
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school which met the secular educational 'requirements of the state,
.

the Court upheld the bus fare provision as a statute which

"does no more than provide a general program to help parents.get

their children, regardless of their religion; safely to and

from accredited schoolS". 52

However, in most cases raiSing the issue of the validity

under the Establishment Clause, of various types of state aid to priva

schools, the Court has found the challenged statutes to be,uncon-

stitutional either because they had a primary effect of advancing
'reli.gion or they fostered an impermissible entanglement between the

state and religion .53
In general, it is fair to conclude that the

I
Court has been very restrictive in allowing states to provide direct

a

'or indirect financial aid to private, sectarian schools.

For purposes, of this analysis, the cases under, the

EStablishment-Clause make it.clear that the tights'of parents created

by Pierce, Farrington, and Yoder, will not be implemented through

substantial amounts of 'state aid to sectarian schools.

52-
. .Id. at 18..

e

53
E.g., see-Committee for Public Educ'ation and Religioui Libertyv. Ny5uist, T13 U.S. 756 (1973) (public funds for maintenance ofbuildings held'to advance religion because not restricted to buildingsfor exclusively seculAr,purposes); Levitt v. Committee for Public-Education and Religious Liberty; 413 U.S. 472 (1973), (payments tore igious sc oo s'; or tje cos s 9f,te\sting children held invalid,because it included payments for oosts of administering tests writ-ten by tear..hers at religioUs schools); and SXoan v:-Lemon, 413 U.S:825 (1973) (held,that a statute providing a tuition reimbursementto parents for money theynspent to send their children to religiousschools had a primary effect of advancing religion bcause it.con-tained no way of limiting the reimbursemeneto that part of thechild's tuition which paid for secular education). -
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The Court-has indicated that the,Constitution requires neutrality

in this area, neither favoring extensive amoun'ts of state aid
- O.

to sectarian schools, nor forbidding small amounts of indirect

and incidental aid which aie given as part of a general purpose

program, the primary effect of Which is non-religious.

C. Federal Cases Which Address the Issue of a Right
to an'Education

In this category of cases are those decisions of the

Supreme Court ancrsome decisions of the lower federal courts

(in the area of special education); which analyze the content'

.of a claimed Constitutional right to an education guaranteed

by the Due Process and Equal Protection Clauses of the Fourteenth

Amendment. The relevance of those cases to this aaalysis is

that some of them rely, at least in part, on the existence of

sta-te compulsory attendance provfsions, as a basis for determining

whether there is a '!right to an education" under the Constitution.

In addition, these cases Are included as a basis for clarifying

the difference, which is often obscured, between an obligation

to attend school and a right to an educational opportunity.

1. Cases'under the Equal Protection Clause

a. Introduction

In order_to understand-the decisions of the'.

Supreme Court and lower federal courts on claims brought on the

basis of the Equal Protection Clause of the Fourteenth Amendment,

it is netessary to be aware of the standards for judicial-review

under that Clauie. These standards have been delineated'in a

- series of Supreme Court opinions which will be discussed below.
J,
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It should be noted at the outset that it has
0

been well established sjnce the early,decisions of the Court

that riot all cases a class of persons receives unequal

treatment from'the stat,.:;"ponstitute violations of the Equal

Protection Clause. Rather, such violations have been found only.

where the interest involved is a very importarit one and where.

-
the Court has determined 'from Ithe trial record that the state

_could nOtprovide'anadequate justification,for-itS actions.
_

In ac4tion, the Court has decided th'at the ,nature.of this just7

ification is relative sO that in certain cases of inequality,

,the state will be required to,present "a, mord compelling just-

ification' for its actions than in others.

In the ordinary case, the Court will only

require the state to show that its challenged action is ration-
4-ally rethted to a legitimate state purpose". This test merely

requires a showing that one or -more specific and legally permissible
,State goals will be directly furthered as a result of the state's'

54
When the Court applies this "rationality test", it. ,

In certain other cases, however, the Court

will apply a more rigorous test to the Challenged state classi-
", .

54
Kotch v. Pilot Commissioners, 330 U.S. 552 (1947); Railway

gxpEsAE,?Dcy.2,727..ewyorlii, .336 U.S. 106 (1949).
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fication. .This test, known as the "strict.scrutin'y test",
4

will be,applied to equal protection claims involving either a

"fundamental interest!" or a "suspect classification"., A "funda-

mental interest" is one (such as the right to travel interState)
-

which the Court deems to be either expressly or implicitly pro-,

.tected by the Constitution. 55 A_"suspect clasSification" is
4

involved if the class of persons receiving differential treat-.

ment is one that the Court has found-to deserve special protection, 56

For example, classifications.based on race, national ancestry,

and status as am alien have been found by the Court tO be "suspect".5

If th6 Court finds a "fundamental iliterest"
a

or a "suspect classification" to be involved, it wil], subject

the challenged state action to "strict 'scrutiny". This means

that the Court will require the state to prove that the challenged

.action is "necessary to achieve a compelling state purpose" and

that such purpose.cannot be achieved by another means which,is

less discriminatory. Unlike the "rational basis test" wIfich
4

the state can usually satisfy, application by the Court of the

standard'of "strict,scrutiny' will normally result in the action

of the state being declared in violation of the Eiaaal Pro-

55
Rodriguez v. San Antonio School District, 411 U.S. 1, 33-34(1973).

56
Id. at-20-22.

57
Lovin9 v. Virginia, 338 U.S. J (1967) (race); Yick 146 v. Hopkins,

11$-U75. 256 (1886) (nationanl ancestry);-In re Griffiths, 413U.S. 717 (1973)c,(status as an alien).

;.
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The implication of these equal protection
standards is similar to that ofthe^concept of "substantive due
process" mentioned earlier,

59
in that by applying,the various

standards under the Equal ProtectiOn Clause, the Court, in

effect, is giving recognition to certain "substantive" interests
of individuals. It does this by rek:uirjag some form of policy

justification from the state before permitting .it to infringe

upon thcise interests. The following analysis will examine'the
extent to which the Court has .Viewed "the.right to an education"

to be one of those substantive irterests.

b.. BroWn v..Board of Edacation

In its landmark decision in Brown v. Board

58
;The practical applical;.:c of these theoretical standards ofreview, unfortunately, .;:z setimes not as cleer as the.theory.The Court.has, on ocaAor,, .1cler the rubric of. the "ratiOnali-'..ty test", applied soru 6tricaryariation of that test. Fdt.:- example, the Court.has :sommes said-that the-"ratiOnal basis"test requires that the. chalI-ged classification'be rationally-related to the purpos: of. statute, and'then invalidated a.statute because, althcug t-7:.!_statute bore. a rational relation-ship to a legitimate Otz:t..:i ?urpose, the y)urpose was not-the'purpose for which the :i.:ute-was enacted.. (Eisenstadt v.Baird, 405-U.S. 438 (1972) At other times, theCouR-HiSrequired that the state prove 4ot only 'hat cs actionrational relatonship°to a legitimate st.-.t:?. purpose, but als6,that the action will, in fact, further that purpose. (Reed v.Reed, 404 U.S... 71 0.914).
It is difficult to predict, when ttie Court 'will apply these'intermediate standards. As a genecal rule, however, the Courtseems to apply them when it.wants to strike, down a statute,but is unwilling to- hold that the intrest involved is "funda-mental" or-that the classification being'-used is "susp&ct".

59
Sura, note 14.
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7 -of Education," the Court hsad.that state statutes providing.

for a public school system which was segregated onithe.basis of

, race, violated the right of Black children to an equal educa-

tional opportunity guarw7,teed by the Equal Protection Clause of
6the Fourteenth Amendment1,- In so tuling, the Court M..ode the

following,often Tipted, statement about the importance of

education:
a

'Axial., education is perhaps the most
imr..ortant funt.tin of state and local
covcznments. Compulsory attendance laws
and !lie great-expendittu'es for education
hoth demonst::ate our recognition of the
lo.por,7ance nf education to our democra_ic
sociei-y these days it is doubtful
th'n z:...;y.c1,:ld may reasonably be expected

- to in life if he is denied the
opportur5:y of an education..62
(emphaslo added)

The Court then concluded that "such an oppoftunitle, where the

state has undertaken to provide it, must be made available to

all on equal tema-- and is effectively denied to Black children
bl% a state sap:.tioned, 'racially segregated public school
system. 64

The importance of Brown for purppses of this

analysis is thcA it did not expressly hold that education was a

"fundaniental right" under the Constitution, but rather, that

60
347 U.S. 483 (1S54).

61
Id. at 493, 495.

62
Id.

63
Id.

64
Id.
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education was a sufficiently important interestt as evidenged in part

by compulsory attendance laws, that the Black plaintiffs were

entitled to_the application of the Equal Protection Clause.

Thus, ix, terms of the preceding equal protection analysis, the

Court fici not state whether the primary basis for its finding

of a violation of the Equal Pkotection Clause was the importance

of education as a "fundamental right" ok the existence of a

classification based on race.

It should be noted, however, that it was

not until after Brown that the sophisticated equal protection

analysis described above, with its-dual system of review, was

regularly applied by the Cou:ft with the precision which was

lacking in Brown. The decision in Brown, in itself, therefore,

is inconclusive with respect to the issue of whether the Court

considered education to be*a. "fundamental right" for purposes

of equal protection analysis.

c. San Antonio Independent school District
v. Rodriguez

In a recent decision, San Antonio Independent

School District v. Rodriguez, 65the Court discussed at some length,

the status of education under the Constitution. Rodriguez

was a class action brought on behalf of Texas school children

who were members of poor families and minority group 'families

residing in school districts having a low property tax base.

The appellees (school children) challenged reliance by the

65
411 U.8. 1 (1973).
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Texas school finance system on local property taxation. 'They

claimed that the. sys.Eem favored children from more affluent.

families and violated the Equal Protection Clause because of,,

substantial intettlistrict inequalities in per-pupil expendi-.,

'ture resulting from the difference in value of assessable

property among school districts in Texas. The appellees 14

furtHer asserted that b47.-.Cause classifications based on wealth
-

are "Suspect" and because education is a "fundamental interest",

tfte Court should apply the ."strict scrutiny' test.and require

Texas to demonstrate that its school finance system was "neces-

sary" to the accomplishmeut of a "coiielling state interest'. 66

The Court held"t1- ' the."st:ir:t scrutiny" test-was not

'applicable for two reasons. First, the Court said that it could

filnd no definable, discriminatedagainst class. Therefore, ,the

Court did-not reach the'lssue of whether wealth "was,a suspect

classification" since, in the Court's view, there was no defin-

able class of poor people who were being classified to their

disadvantage.
67

Second, the Court, in V.ting Brawn v. Board of

Education As a case based'upon a "suspect classification" (race),

held that education, although important enough to require the

application Of the Equal Protection Clause, is not a "fundamental

interest"i because it wasineither explicitly nor implicitly

66
d at 17.

-
67Id. at 22-25.
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68protected by the Constitution.
;

Thg Court concluded, therefore, this:: the "strict scrutiny" ' \

Standard did not apply and Texas was' required only tO demonstrate

that its finance system bore a "'rational relationship _to a legl-

timate state purpose". 69
Applying this test, the Court condluded

that the Texas school finance system encOuraged local participa-

tbon in and local control of the schools of eact, school district

and that this goal

a "rational basis"

that there was no

of local participatirm and control constituted

gor the system. The Court, therefore, held

violation of the Equal Protection Clause. 71

d. Commentary on Brown- and-RtdrWiiei-
G'

In Brown, the Court fdund that eduCation w4s-..

a very important interest; as evidenced in part by the pervasive:-

ness, throughout the nation, of compulsory tendance laws.

Rodriguez, on the other.hand, held that the mere importance of

education under .state'law, although sufficient to require appli-

dation of the tqual Protedtion Clause, was not suffidient for

68
Id. at 37. The Court's opinion on this issue is rendered ambi-

guous by its dictum concerning
the'relationship cfeducation to fTFErAmendment rights where the Court said: "Evenif it was conceded that some identifiable quantum of education isa constitutionally protected prerequisite to the meaningful exer-ciSe:of either right (the right of free speech and the right to

vote), we have no indication that the pre3ent levels .pf educationalexpenditures in Texas provide an education that falls short." TheCourt thus seemed to suggest that there might be mrit to the claimof education as a.fundamental right, if the alleged denial of an
.educational opportunity was total,rather than comparative.id. at 36.

69
Id. at 4.4.

70
Id. at 54-55.

71
Id: at 55.
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a finding that education was a Constitutional right. Such a find-

ing, said the Rodriguez Court, could only be made if the Consti-

tution contained an explicit or implicit reference to the importafice,

of.education. The Court concluded that it could not find any such

reference in this case, but indicated ,in what appears to a contra,-.

dictory dictum that it might take a different view in a case where

there was a total denial of an educational opportunity.

On the iSsue of 'suspect classifidation, Brown clearly

stands for the proposition, which is now well accepted, thxt

Classifications based on racial grounds are "suspect" under the

Equal Ptotection Clause. Rodriguez,however, did not'reach the
;

issue of whether classifications on the basis 'of Wealth or minority

status other thari racial status are- similarlY "SUspect". This'

issue,'therefore, remain unsolved...

;
c .In conclusion, for. purposes ,of equal protection

analYsis, it is clear that-44w mere existence of compulsory atten-

dance. laws does hot elevats educatiOn to the level of a 'fundamental

interest. Such elevatioH, the Court has said, must have a

Constitutional ratherthan a state law basis.

2. Cases Under the Due Process Clause

a. Introduction

The Due Process Clause of the Fourteenth Amen
A

ment provides that no state shall "deprive any person of life,

liberty or property, without due process of law". In the context
.

this subsectiOn, "due process" will be understood to referto
1

"procedural rights" rather than to the gubstantive

272



-266- .

. rights diicu-Ssed. earlier.72 Procedurally, the Due Clause

requires-the application of fair procedures before ceitain im-

portant interests of individuals can be denied by the statd.
-

Some of the moSt-basic traditional elements of procedural due
.

process ate the right to notice of theproposed denial, the right

to a hearing on that proposed denial and the eigh "tc5 be repre-
.

sented by counsel once a denial of rights is bei g threatened.
. /

As in the case of the Equal Protection Clause, the Due Process

Clause will be applied only where the.interes threatened with

t4enial is of-sufficient importance in the of the Court,
/

The following discussion will touch upon the 'content of

these.orocedural.protections, but it will mainly focus upon

the status of education as "liherty or property" under'the Due

Process. Clause, with particular reference to the relevance of

compulsory attendance laws fb a determination of that status.

It will also compare education as a protected interest-under the

Due Process Clause with t he status of education in the context

of the Equal Protection Clause: Because the Sapreme Court has

recently discussed these isstes in the landmark Case of Goss v..
a,

Lopez," this case will receive e)ftended digcussiOn and.will

be the basis for the.due process analysis.

b. -Goss v.' Lopez

In Goss, several studepts were susperided undee

the authority of an Ohio statute that empowered the principal of

a public school to suspend a pupil for misconduct fcr not more

;

72
5ee earlier diScussion of4"substantive due process" at note 14.

73419
<U.S. 565 (1975):
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than ten.days. .While it res;..iled the principal to dive written

notice of the reasons Ior the suspension to the student's pa

rents or guardian or to the local Board of Education within
, t

twenty-four hours of, the sutpension, the Ohio law provided for.

no;hearing before or after the suspension74. ,The studentz

filed 'suit in federal district court challenging the duspen-.

sions on the grounds that the lack of a hearing violated their

rights to procedural fairness guaranteed by the Due Process

Clause of the Fourteenth Amendment. lrhe federal district cburt

ruled in favor of the students, and the administrators-who

were enforcina the rule aopealed to the Supreme Court..

The Co1.17- :)egan,its opinion first, by obgerving
7o.

that the Ohio Education Code require thei.state to provide a '

free education to all children betwepn the ages of six'and twenty-
.

one. 75
The Court then noted that the Code also empoWered the

principal of an Ohio public school to suSpend a pupif for "mis-

cOnduct" for up to ten days or to expel the student.

The Court nextaddressed the argument of the appellAnts

(school admi-astrators) that "because there is no constitutional

right to an educatiOn at public expense, the Due Process Clause

does ndt protect against explusions from the public school systere.

The Court responded to this argument, based upon its recent deci-

e .sion in Rodriguez, by concluding that the "interests in 'liberty

t

74
Id. at 567.

75Id

76
Id.
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and proPerti" protected by the ,Due Process Clause are different

frOm those considered in Rodriguez in that they are "not created
. Ibythe Constitution. 77

Rather they are,created and their dimen7

sions are defined by an independent source such as state statutes-

°or rules entitling the citiien to Certain benefits. Board pf

Regents v.. Roth, 48, U.S.'564, 92 p.ct 2701,.:2709, 33 L.Ed.'

.548 (l972):78" 'Referring.bacttto the State .statute giving,
\ ,

persons between 'the ages of six and twentr-one a riaht to a free

educAion, and to the state compulsory attehdance L.", the Court

held that the.students had a "property right" withill meaning
/ 10

of the Due Procees Clause" The Courtfhen concluded.by stating

Lhat the state, having ionferred this prOpertY%right, could not,

wi'thdraw it for pliscohduct "without

procedures requirediby,that clause"

adherence toothe Minimum

801 \

. This obligation of-the

state, said the Court, exists despite the fact that "Ohio may not

. be constitutionally obligated to eitablish and maintain a-public
-1

,school system" .81

, The Court-then responded to the argument of tke'appellants'

that suspensions of less than ten days were so insubstantial that

'they did not constitute the kind of "severe detritent or grievous

.77
t 572-7 .

. at 573.

d. at 571.

80
Id at 574.

81
±d.
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lt)ss which 'muld entitle them to the prdtection of the Due

Pzocess Clause. The Court rejected this argument quoting the

well-known statemen

cation is perhaps t

irY Brown v. Board of Education that "edu7
\

e'most impoLtant function of state and

local governments." 2
\

\

The-Court inciicated that the purpose of the Due P-ocess

Clause,in'the'cont4Xt of the case, however, was to protect a

student from an "utlarranted" suspension and not to "shield him

from susnensions proPerly imposed." This qualification of its

decision Was noted at the end of its opinion where the
\ A ,

Court stated that if a child were Suspended for more than ten

days or expelled " or the remainder, of the school term, Or,E2E7.1....

.. ..I,
,

manently", (emphasis added) some more fqrmal pfocedures might
, . 1 \

.

be necessary
1

than those requiredkfor short term suspensions.8 4
. -

I ,o

The Court, thus-, made 4it cle4r that the kind of right invOlved,

Vwas not the rightito an education; but the rightto procedural:

fairness if an educational opportunity was to be denied by school
1

k .

.officials.
y

,

,

The Court tOncluded its opinion by holding that.the:Due
.

. .°
.

.16S,ClaUse did not require the full panoply of traditional-

procedural rights' to be accorded told student who was suspended

for a period of less than ten days.
85

The Court stated hOwever,

,

la at 576.

8
Id. at 579.

84
Id. t

8,5Id. at 583. 51

/

o.

2, 7 6
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that certain minimum rights were required and that those rights

were the right to notice of the reason for the suspension and

to an opportunity to respond to that reason, both given prior

to the suspension except in emergency situations where-they-

could be given within a reasoilable time after the suspensions.
86

The opinion in Goss is particularly important ip-

the context of this analysis because it,relied upon the Ohio

compulsory attendance law as a partial basis for its holding

that attendance at a public elementary or secondary school Pt

A "property right" within the meaning of the Due Process Clause.

This'is One.of the few:times. that thu.Bupreme gourt has cited a

compulsory attendance law so directly as a basis for conferring a
0

Constitutional right.

This conclusion must be qualified, however,,by

the fact that the opinion in Goss is unclear regarding the degree

to which it relies on the compulsory attendance law for this
0

'purpose, since the opinion also makes reference to Ohio's "right

to education" statute. Thus, it is difficult to determine if
C.

%he Court would 'have found an interest,i,. 'property"
;

to existilander the Due ProceSs Clause, if the existence of such--

_ -an interest had been premised solely on-the=c6Mpulsory attendance

,
law, rather than_on-that-law as well as the "right to.education"

law.

3. Mills, PARCsand Rockefeller

Both the "right to an education" 'within* the

86
Id. at 583-84.



substantive meaning discussed in Rodriguez and the "right to

an education" AS an interest in liberty or property involving

the procedural protections of the Due Process Clause discussed

in Goss, were at isSue in those cases involving the attempt by
1

public school officials to exclude children from school on the
e

basis of "mental, physical or emotional" disabilities. The

Supreme Court has,not yet ruled on trie nature of any "right to

education" within this context, but several opinions of federal

district courts have been reported. The earliest and best

known of these decisions were in the cases ur. EennalyarillAs-

sociation of Retarded Children (PARC) v. Commonwealth ofUDennsyl-

vania 87
and Mills v. Di,7trict o'f Columbia Board Of Bducation.88

Plaintiffs in both cases filed suit challenging the exclusion of

handicapped children from a publicly-financed education, alleging

baied, in part, on the exemptions for physi-

cal, mental and emotional disability contained in the compulsory

attendance laws and other related statutes, violated-the-Due

Process and ,Equa1 Protection C1auses-6f the Fourteenth.Amendment.

The PennsylVania case was a class action brought on behalf

of all-mexitally retarded children in Pennsylvania challenging the

Pennsylvania statutes which petmitted the exclusion from any

publicly-financed education of mentally retarded-children who

were deemed uneducable or "unable to profii" from public school

. 87
There were two separate orders in the PARC case; one at 334 F.

Supp. 1257 (E.D.Pa., 1971), PARC I); and one at 343 F. Supp. .279
(E.D.Pa., 1972) (PARC II).

88349
F. $12D-3. 866 1D.D.C. 1972).

4
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attendance. The federaf court did not formally,"decide" the

Constitutional issues raised because the parties agreed on a
'settlement which the Court approved. 89

The consent decree

stated that expert testimony . in the case "indicated that -all

mentally retarded persons are capable of benefitting from a

90°program ok education'and training". It-then said that
,17

Penfisylvania, "having undertaken to provide a free.public edu-

cation to all of its children", could "not deny any mentally

retarded dhild acce'ss to a free public program of education

and training. 91 Finally, it required the application of exten-

sive due process procedures before a handicapped child could be

placed or denied placement into an educational program. 92
'

The second case, Mills v. District of Columbia-Board of

Education ,93
was a class action-brought on behalf ofl seven' handi-

capped_children of school age in the District of Columbia seek-

ing an injunction Against the Board of Education to prevent it
?from denying'td them a publicly-financed educatiOn either in the

public schcols -or elsewhere. As in the Pennsylvania case, the

parties consented to the final decree, so the Court was not

required ta "decide",the case. 94
The Court, however, did set

89
The Court issued a "consent debree which is an agreement'of the

parties which has been approved by the court.
90
334 F. Supp. 1257 at 1259.

91 ,

.

92
343 F. Supp. at 303-306._

93
348 . Supp. 866 (D.D.C: 1972).

a
4

Supra, note 89.
. 94

279
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parties. 95
.

First, the Court interpreted the relevant 'statutory

provisions of the DistriCt of Columbia and the related rtiles and

regulations to require some f.e)rm of publicl -supportvad education
for J.11 children of comi,alsory attendance age 96

Then the Court
%

went on to conclUde that if the eq--al protection requirements of

the Fifth Amendment guarantled to pc c'-oildren an educational

'oportuiitr equal to thnat of more afflid- . children, as was

found ina recent e-in the District-:; a,
97

A. fortiori,. .he defendants'
1-141re,

denyipg pl1i'ffd and tho::.1.- class not just
an egttal:pi.,olt:::y supported educati= but
all publicly .c.,,xoported eduzatjon while pro-.

viding such ation to other children, is
violative oi the Dae Process Clause.98

As in PARC, the consent decree contained elaborate proce-

dures which had tO be followed before a -child.could be transferred

into or out of'an'educational placement. As in PARC the Court

based these protections on the requirements of the Due Process

Clause of the Pourteenth'Amendment.
7

In.a case subsequent to both PARC and Mills, Mew Yrr:-

Sta-, Association for Retarded Chiltlren, Inc: .(Ro4Ofelle:, 99

95
348 F. Supp. 866 at (',"14-876.

9 6Id. at-874.

97'
Id. at 874.

g99
357 F.,..Supp. 725 (1973.).
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nowever, a New york:federal district cc;urt.refused tofinda
substantive Constitutional basiS-for-the claims of institur

tionalized mentally retanded children who were being "denied an
t,

education. The Court, citir,4 the decision of the Supreme

Court in San Antonio Independent SChobl-District v. Rodriguez,

concluded that:

It would appear tliat if there is rib consti-
tutional infirmity in.a system in which the
state permits children of normal mental
ability to receive a liarying quality of edu-
cation, a state is not constitutionally re-
quired to provide the mentally retarded with
a certainlevel of special\education.'"

The coUrt went on:to, distinguish both Mills and PARC..
\

It fOund MillS.inapplicable 'for three reasons: first, because
\\

Hobson v. gansen, on which it-relied, wasmo longer viable with
\,respect to its holding on ecozomic disckimination because of the

later Supreme CoUrt decision in 1.291Eimea; 101 second, because

Mills was based on the District of Columbia Code and the board

of education regulations as well as on the Due Process Clause; 102

and third, because the defendants.in Mills had conceded that'

they were under a duty tu provide an educational opportunity t \\

the plaintiffs. 103
The Corgrt distinguished the MC case only

for this'phird redSon. The ,,,-urt then conclu:led that the up,lain-

tiff's constitutional rights must rest on proteCtion from harm
_

100
Id. at 763.

101
Id.

1021d.

103
Id.

2 1.
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and not On,a right to treatment or habi1itation", 104

,a.-.Commentary- on Mills, PARC and Rdekef eller

The three cases just discussed provide a conflià-

tingend questionalke basis on which to.draw any clear conclusions

on the meaning of a right to an education" within the context
.

of actions by.public school officials who attempt to exclude chil-. - .

dren frOm school on the .basis of "mental, physical ot. emätional".dis7

abilities. .Certainly, the prospect of exclusion from:school for .

whatever reason would seem to involve the procedural protections

outlined in Goss,,and; in factp.the-courts in both-PARC and-Mills

réquirea_extensive procedures to be applied.

The difficult question-is whether the Court, in
3.

light of its holding.in Rodripez-would find that-exclusion of 'a :

child from schoOl.on the basis of a "mental, physical or. emotional"

disability, required the application of the "stridt scrutiny" stan7

dard.under the Equal Protection Clause which the Court refused to

apply in-Rodriguez. 105
This, of course, would depend on whether

the Court would find that a-classification based on a "physical,
0mental dr emotional",disability was "suspect" or whether. the Court

would find the denial of all education for reasons of "physical,
C.

mental or emotional" disability was a denial of a fundamental right

protected by the Constitution. 106.

104
Id. at 764,

.105
See note 69,:supra.

106
Se discussion of this isgUe supra.
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From the perspective of this analysis of compulsory

attendance provisions, it is important to focus upon the role

of the compulsory attendance laws and ther exemptions for_

"physical, mental or emo,.ional" disabikity to the 'ultimate

outcome of those cases. This role is somewhat ambiguous in

Mills but is clear in PARC,
4

In Mills, the Court began its opinion by quoting the

p;dvisions of the compulsory attendance °law.'" It then-con-

Pluded that the existence of the compulsory attendance law im-

posed an'obligation-on the District of Columbia to proVide an

educational !opportunity for all school'age children. In this

regard, the court said the following:

0

The court need not belabor the fact that_
requiring parents to_see-that their chil-
dren attend school under pain of criminal
penalties presupposes that an educational
opportunity will be made available to the
childrv. The Board of Edudation is re-
quiredl1/4o make such opportunity aVailable.108

\

The court then, however, cited various rules'of the'board of

education providing for the education of'school age children

in the District of Columbia dnd ccincludedp without stating the

precise basis for this conclusicl, alat "the Board of Education

has an obligation to rorovid,,-1 whatever specialized instruction
4

0-that will b6nefit the chile. 1 9 Thus, the decision of the

court is ambiguous with rigard to thb extent to which the com-.

pulsory.attendance law was the basis for its conclusion that

,

107
348 F. Supp. at 866.

.0 108
Id. .at 867;

. 2

109
. Id.

4.)
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all school age children in the District of Columbihad the

right to an educational opportunity.

. In PARC, the place of the compulsory attendance law in

the court's dedision was clarified by the,consent decree. The

decree provided the following:

The Attorney General agrees to issue an
opinion declaring that Section 1326 (the-
compulsory attendance law) means only that
parents of a child have a compulsorY duty
while the child is between eight and seven-
teen years of age to assure-his attendance
-in a program ,of education and training; and
section 1326 does not limit the ages be-
tween which a childTaust be granted access

. to a free, Public' program of education and
. training. Defendants are bound by Section
1301 of the SchoOl Code of 1949, 24 Stat.'
Sec. 13-1801 to provide free public educa-
tion to all children sixto twenty-one
years of age.110

Thus, the consent decree made clear what was left ambiguous in

Mills - that the compulsory attendance law did not define a child's
,

right to an educatidni-but merely created an attendance obligation.

4. Federal Cases Which Concern the-Substantive Rights
of Students in the Publid School Systerl-lia er Than
the Right toEducation, Itself).

The -casee discussed in this part are those arising

ftom the collision of the rights of students, primarily under

the First Amendment, and the recognized authority, of school adn
't)

ministrators to maintain order and control in the public,schools.

Thes cases are relevant tp the analysis ofrcompulsory attendance

laws firgt.because some of them refer to the compulsory ittend-
0

ance laws as part of the articulated basis for their decisions;

110
343 F. Supp. 279 at.309.
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and second,-because of the necessity in this analysis of ex-

ploring the possibility that if compulsory attendance provi--

sion were repealed, these cases would no longer arise.

a. Meyer v. Nebraska /

In Meyer v. NebraskaI ,
111

the Court reviewed the

criMinal conviction of a public school teacher who was con.,

victed for teaching the GerQ.n language to a ten-year-olg child
in violatiOn-of a statute which made it a crime for any Person

to teach any language'other ;than Znglish to children who have

not passed thp eighth grade. In reversing the convAction, the

Court began by holding that "liberty" within the meaning.of the

Due Process Clause encompassed "the right of theindividual to

contract.(and) to engage, in any of the common occupations of,

life .
112

The Court concluded, therefore, that the right

of the convicted teacher to "engage in his occupation" was

within this meaning of "liberty" 'and could not constitutionally

be denied "by'legislative action which is arbitrary or without

reaonable relation to some purpose within thecompetency oi
the state to effect. "113

The Court made it clear that thesue'involved'was
a %a

not the "power df the state to compel attendance at some school

,and to make reasonable regulations for all-schools, including a

requirement that they shall give instruction in English . . ."

111262 U.S. 390 (1923).

112
Id. at 399.

113Id. at 403.

1141d.
402.
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Nor, said the Court, was the.issue the state s power to pre-

scribe a curriculum for institutions/whichit

Ra4-her, the Court held that the issue was the

the state regulation and that, because there was no reasonable

basis shown on which the teaching/of German'could be prohibited,P

supports..."

1

reasonableness of

the criminal "statute, as applied,: is.arbitrary and withOut reason.w
able relation to aril, end within the competency of the state. 116,

.

The Court concluded, therefore, that tlie statute violated the
/

rights of the teacher under/the Due Proceds Clause of the Four-
.

teenth Amendment. By implication, the Court 'also concluded that

the epserice ok the compulsory attendance law would not have

,the resultin the case.

changed'

,

b.-West Virginia State Board of Educaion v. Barnette

In a later case, West Virginia State Board of Edu-

cation' V.\ Barnette-,
117

th- West----VligintaBoard of Educat'ion re-

,

fiuired, pursuant to astate statute., that the Salute to the flag

be "a regular par of the program of activities in the public

schoolsi.." and that "all teachers and pupils shall be required .

to participate in the s-Alute honoring the nation, represented by .

the flag". SeVeral Aildren who were Jehovah's.Witnesses were sus-
,

pended from school for refusing to salute the flag', And their parents

st -sought out an in3\unction in the federal district court.-agAntt

the aPplication of the

the injunction ancr\the

Court.

statute and rule.. The district court granted

Board of: Education appealed to the tupreme

In affirming tite decision of the district court, the
ITS----

Id.
4

/161d. at4403.

117319 U.S. 64 (1943).

,
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Stipreme Court first rulea that the fact'that "attendance is

not optional" Was essential to the parents' Case since if at-

tendance wete optional, the ease would.come within the rule -

of Hamilton v. Regents. 118

'ton, the Court said that:

In-restating'iis holding in Hamil-

where a statr, without compelling attendance,
extends cullcge facilities tO pupils who volun-
tarily enroll, it may prescribe military tfak!--

r- ing as part of the course without offense to the
Constitution.119

The Court:thus ccificluded that the fact of compelled attendance;

at public school, was critical to-its ruling since what was
. ,

lilArolved was the:

'validity of asserted power (of the state)
.to force an American Citizen publicly to
profeSs any statement of belief or to engage
in any ceremony of assent to one . 120

-

In holdin4 that the state's enforcement of the flag

salute req4irment violatdd the

it Clear. that,it Was not basing

cise Clause but, rather,, on the

the First Amendment. 121

First Amendment, the Court made

its,decision on the Free,Exer-

freedOm of speech protected by

c. Tinker v. Des Moines Inde ndent School District

In a nore recent casey Tinker v .,Des'Moine's-Indepe;(-

struck down 'a school rule which_
dent,:Scriool District, 12.2 the Court

118
Id. t 631.

119/a.

120
Id. t

634-635.
.,121Id.

rao.

122
393 U.S. 503 (1969).

r

,
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,provided for the suspensionof,students-who wore black atm
-

_bands-to school. The suspended student in this cas more a

black arm band to school as, a protest against Unit 'States.in-.

volvement in the Vietnam War. ,

,

)The Court, in citing Meyer123 and Barnette, 124 held -'

that teachers and studentS.in public elementary and secondary

.schools do hot "shed their aonstitutional rights to freedom'

5of speech or expression at the schoolhouse gate." 12
l'In pro-,

viding- a' guideline fot typeS of "expression"which may'not

proected b 'qie First Amendment; the.Court said

The .problem posed bythe present Case does,.
not relate to regulations of the length of 0,skirts ot.the-type of clOthing, to hair
style, or depottment. It does.not con7.
cern'aggiessive,. -disruptive aCtion Or even

.group,deMonstrations. pl.mproblem.involves
direct, priMary fiist amendmentrights akin .e .

to.-"pute speech"126:'
. .

In striking down the chllenged rule, the Court

issued a brOad statement concerh'ing the authority of the public '

schools in 'the area of speb-ch:

-In our system, state-operated schoOls may
not be-enclaves of-totalitarianism. School
offi6ials. do riot possess absolute authority
over theirtudents . Inour system,

,

123Se'e note 111.

0

.!

124See note 117.

125
393 US. $03. at 506.

,126
Id. at 507.

o,

Q



students may not be regarded as closed-circuit recipients of only that which the
States choose to communicate. They 'made notbe confined to'the expression of those senti-, ments that are officially praised._ In_the
absence of a specific stiowing of constitu-
tionally valid reasons to regulate their
speech, students are entitled to freedom
of expression of their views...127

The Court did not mention the compulsory attendance laws. It did,
however, cite theBarnette128 case as one of the principal precedents
for its decision. .It is reasonable to infer, therefore, that the
existence of compelled attendance at school played some part in
the Court's opinion.

d. Cases Involving Other Substantive Rights

In addition to the three cases just discussed, the
Court iecently affirmed, without opinion,129 the decision of

lower federal court which held that it was Constitutional for a
public school system to administer corporal punishment to a stu-,

dent, despite parental objection. 130 In another area, where the
, Supreme Court.has not ruled specifically on the rights of public

school students131 , the lower federal courts have issued conflicting
127

at 511.*

'128
See note 117.

129
, .The effeCt of an affirmange' by the Supreme court without an opin-ion indicates that the Court has approved of the result in the casewithout necessarily concurring in the reasoning of the decision below.

.96 S. Ct: 210 (1975). The decision of the lower court was inBaker-x),. Owen, 395 F. SUET. 294 (D.C. M.D. N.C. 1975).
131

See-Richards v. Thurston, 304 F. Supp. 449 (D- Mass. 1967)424 F. 2d 1281 (1st Cir. 1970), which struck down a schoolruregulating hair'style; but, see the recent contrary decisionSupreme Court relating to police: Kelley. v. Johnson,444469 (4/5/76).

130

6

, aff'd.
le. 6

of the
W.
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opinions on the regulation of hair style. In addition, federalt. .

courts have struck down exclusions- Of students from school for
being pregnant132 or for Being a parent. 133

In none of these cases
was the existence for the campulsoryattendance law part of the.
expressed reason for the holding,

e.-Commentarron Meyer, Barnette, Tinker and theOther Cases Involving_ the Substantive ATFEEi-
of Students in the Public Schools.

.

Of the cases disCussed in this section, cmly in the
Barnette case was_the compulsory attendance statute part of the arti-
culated basis for the holding'of the Court. In Barnette, the
Court strongly suggested that if it were not for the fact of com-.

pelled attendance the case might be decided the opposite way, One
-aspect of Barnette which is unclear is the exact nature of the com-

pulsion. Since Barnette post-dated Pierce, it would appear that,
from a legal perspective, attendance at public school could not have
been Compelled. It is unclear, therefore, why the COurt assumed
that attendance in-public school was compelled unless the Court was

.--taking'notice of- the.fact that most parents do not have the finan-
.

cial means to send their children to an alternative to public
school such as a private school.

Conclusion

The opinions of the Supreme Court in Pierce, Tokushige
and-Yoder leave unr.:lear the modern position of the Court with respect
to the kind and degree of flexibility required by the Constitution
tn the learning arrangements authorized by state compulsory laws. The

132Ordwalv.}, 323 F. Stipp. 1155 (D.C., Mass. 1971).
133

Perry v. Granada Independent School District,300 F. Supp, 748(N.D. Miss. n69

290
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firt issue which requires clarification is the modern meaning of
Pierce. Specifically, since-the Court has apparently repu-,____ -

i

.
.

di4ed the "substantive due process" standard applied n Pierce,
what modern standard will replace it?' Will the eights of par-
ents asserted in-,Pierce be viewed as having their basis in the.

Due Process clause of the Fourteenth Amendment or in the--First

Amendment? If the basis is the First Amendment will it be viewed
as,a case about the "free exercise" of religion dr about "free speech"?,

A related issue is the definition of what constitutes

a valid "free exercise claim" within the meaning of Yoder?

What will the Court consider to be a sincere and "deeply
-

rooted" religious belief deserving of an exemption from compul-

sory attendance? ,Will the Court find in some cases that, al-

though the religious belief is "sincere" and "deeply rooted",

the lifestyle presented does noeprovide the kind of "education"
provided by that of the Amish, and that, therefore, an alterna-

tive learning arrangement is required before the Court can grant

a religiou8 exemption from compulsory attendance? As_the Court,

answers these questions-about Pidrce and Yoaerf the limits of

the Constitutionally mandated alternative learning arrangements

or exceptions under compulsory attendance laws will be rendered
clearer.

The extent of public aid which will be permitted by the4

Constitution to enable parents to make the choice of private school
and other non-publf . school learning arrangements a reality for many

parents, is an issue which has been viewed by tne Court as one

2 9 1



requiring it to maintain a neutral 'stance between the Egt#blish-

ment Clause, on the one hand, which ,requires a restrictive

approach, and the Free Exercise Clause, on the other hand,

which requires that children attending sectarian schoolE
not be totally deprived of the public benefits made
to all Children. So long as the issue of public aid'to private
schools is viewed in this manner, i.e., as being an issue about
the state and religion, substantial amounts of public aid will
probably not be available to private schools. Thus, a practical
limit on parental choice of non-pilblic'school

alternatives.will
continue in effect.

In a different area of Constitutional law, the compulsory

attendance laws have received some attention in the current
discussion about the existence non-existence of a Constitu-

/ tional right to an education. For example, in analyzing the
status of education under the Equal Protection Clause, the

Court has said tiiat the°importance of education evidenced by
state laws requiring attendance and requiring public funding of

_a_public school sy-Stem is irrelevant to the issue of whether
education is a "fundamental right" under the United Stuates Con-
stitution. The Court has said that the Constitution and not

,state law must be.the basis for deciding that issue.

On the other hand, in Goss, the Court has also said.that
state laws providing for the right to attend school and requiring
attendance at school are very relevant in determining whether
education is a "liberty" or "property" right sufficient in

r.

importance to involve the procedural protection of the Due@

292
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Process Clause, where, through the suspension process, a denial
of an educational opportunity is being threatened by the state.

-

It is unclear from the Court's opinion in Goss, however, whether
the existence of a state dompulsbry attendance-law, absent a

"right to education" statute, would have been a sufficient

basis for the Court to find that education was an interest in
qiberty" or Pproperty" of sufficient importance to involve

the ipplication of the,Due ProCess Clause. For this reason,-the

importance of the compulsory attendance laws in the framework

of due process analysis is unclear.

Several lower federal courts have mentioned the compulsory

attendance laws in approving consent decrees providing for'the

education of handicapped children. The decree ii the PARC case
. provides the clearest analysis by making the distinction between

the obligation to attend school, contained in the compulsory at-

tendance law, and the state's duty to provide an educational

opportunity, concluding that such duty does not derive from the

compulSory-attendance law, but:_does flow from "right to educatidn"

statutes and the Equal Protection Clause of the Fourteenth Amend-
ment. Thus,the court in PARC aid not permit the Pennsylvania

school systems to limit their obligation to educate to chIldren

within the age range contained in the compulsory attendance law.

The cases arising under the First Amendment and the cases

diScussing other related substantive rights of students probably
would not have been decided differently in the absence of a compul-
Sory attendance law. The one exception to this general rule isiRest
Virginia State.Board of Education V. Barnette where the Court seemed
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0
to consider the existence of the compulsory attendance law to be

a necessary condition for its finding of ari infringement of First

Amendment rights. Presumably, this is because the c=plained of

violation, even though committed by the state, would have been

less serious, in the Court's view, if the children in question

could have haa the option-of leaving'school.

This reasoning of the Court, however, seems to be com-

pletely at odds with all of its other decisions in the First

-z-
Amendment area since in those eases the facts of state action

and of the infringement on free speech or the free exercise of

religion were sufficient for the Court to decide whether the
6infringement was justified by a compelling state interest.' Ex-.

d

cept iii Barnette and in the Hamilton case cited in Barnette, the

Court has taken the position that absent a showing of a ccmpelling

state interest, the infringement of First Amendment rights would

be struck :lown.resardless of whether the person whoSe.rights

were violated had-the opportunity of asvrting- those rightt

elsewhere. Thus, the reasoning in Barnette does not.seem. to

square with the usual standards of decision by the Court in---

the First Amendment ara. For this reason., the reference to com-

pulsory attendance in Barnette is somewhat of an ancmoly.

Putting aside the unusual reasoning of the 'Court in

Barnette, At is-probOly accurate to conclude that the reason

why Compulsory attenlnce laws receive so little attention in

the decisions of the federal courts in the area of elementary

and second"ary education'is that these cases raise issues about

291
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the denial ot .:'ghts, while the compuls6ry attendance laws do not
I confer any ricl-,ts, but; instead, crate-an Obligation on the_

part of parents and qhildrel. rt is no :I-. surprising', therefore,

tfiat the principal cases scuss 4g compulsory attendance are-

those where the obligation is being allenged on the basis of

the denial of rights found in the First and Fourteenth Amendment.

It is almost nonsensical,
on the other-Iland, to talk about the

s"denial of an obligation" as violating any right.

Accepting this conclusion, it i also reasonable t

assume that there are two reasons why compulsory attendance
lAws are mentioned at all in fedekal court decisions where the

constitutionality of those laws is not directly at-issue. The

first is to stress the importance of education as a state function,

by presenting the cumulative effect of varioub Aite education

laws, including the compasory attendance laws. This is parti-

cularly significant in a case such-as Coss v. Lopez, where

the Court stressed that the right or privilege conferred by-

the state had to be. of a certain level of importance before it

would fall wihin the definition of "liberty" or. "property

protected by Oe Fourteenth Amendment.

The second reason is because the difference between the state

creating an obligation and the state conferring a right is

frequently blurred so that'some Courts use the terms "compulsory
-attendance" and'the "right to an education" synonomously. While

it is true that the fact of compelled'attendance may have caused

policy makers to decide that the state should provide a publicly
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financed educatiOnal opportunity to enable parents to satisfi

that requirement, this deois-ion not legally- required ray the

terms of compulsory attendance laws. :This decision to provide a.

publicly financed educational opportunity for all children of

certain ages is compelled in-most jurisdictions by a state con-_ _
.

i.

r%stitutional or statutory provision which requires the state to.

provide such an opportunity..

In conclusion, the existence of compulsoty at:t9ndance

laws has been'a relatively minor factor in the articulated basis
for the decisionsof the Supreme Court and the lower, 12ederal

Y -courts in the area of elementary'and secondary education, outside
0of these few cases where a comfotilsory attehdance law, itself, was

béing challengéd. The next chapter will-aiseuSi the imiplications

of this conclusion in relation to possible amendment o1 repeal

of compulsory attendance laws.

43,

cJ

46'
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12. THE'IMPLICATIONS oF i3ROPOSED.CHANGES_IN'

COMPULSORY ATTENDANCE LAWS

I. Introdubtion

1

k The.preceding chapters have desci-ibea the history and,

pdrrent legal status of the various state systemstipf compulsory'

attendance laws, the related state and fAderal systems of child

labor laws and the underlying constitutional bases of,these:-sys-

tems. The,princip;1 ionclusions Of'thote chapters appear at the

end of each and, in summary form, in the,Introduction to this

t

Throughout-the history of the development of compulsory
.4attendance laws and currently, those laws have been the subject

a

of a substantial amount of crititism and the focus of various

proposals to modify the manner in which-elementary and secdndary

,education has been provided in the United States. Some educa-
,tionartheorists consider the idea of compulsory attendance,.in

itself, to be without any merit and, thug', propose repeal of cm-
- p

plalsory attendance laws. Usually, such proposals are part of a

larger saheme to drasticallf reform elementary an4 Secondary edu-
,

cation. Other theorists .ind reformer% focus upon the manner in°

which the compulsory attendance laws limit the choice of an,edu-

cational program or of an employment'opportunity.-and propose that

those laws be amended to expand the educationalrAndjamployment-.

:17
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4

choices of children' and'youth subjec,t to their provisio.np,,

'-Thife"chapter will review the-critidisms of d proposals
'for change fin compulsoZy' attendance lawe made by otn categories

, of educational reformers, the broader reform proposals
. ,

those criticigids are a part, and the changes which are
-

'4s solutions...to thd perceived p7blems.' "The chapter will then

of which

redommended

discuss the changas

to effectuate these

inentary on the role

in the ldga-5_ structure wilich would be necessary

recommendations. It will cemclude with a corn-/

-Of compulsory _attendance laws in the debate
over proposed rekorm of elementary and secondary education.

XI. Advocates of Repeal c7 Cc)mpulEory Attendance Laws
A. The Basic-Criticisms

gside frOm..segregatinists who advocate repeal ol cora-

pulsory attendance laws as a way.to avoid court-ordered racial

integtation,
1
the principal critics who seek repeal are educational

'theorists who fitnd compulsory atendance-laws to be a primary un-
Flerpinning,of an educationally bank:upt system of public elementary
and secondary education. 2

A typical proponent of this point of."

/See discussion in Chapter,,2, sugra.

Sde, generally:- GoodMan, Paul, Compulsory"Mis-Education, (N.Y.,Hoeizon Press) 1964? Holt, John, Why Children Fail, fN.Y., Dellpublishing Co.) 1964;.Postman, Neil, "My Ivan Illich Problem".,Sdoial policy,-january/February, 1972, Vol. 3.
!
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viewzis Judson Jerome:

'Clmpulsoryieducation, like 'compulsory loverft a don-
.

tradictiOn ip terms. Where there oompukSion, a person
chn.learp; but he learns mostly about compulsionrather
than:reading-i writihg-or arithmetic. He learns,to be do-
cile-or rebellious; he-lea-,lis to sit still for long'hourswithout thinking; learns, to fear or hate or. be sicken-
imgly dependent tzpon authority figures. tirely..that elerment of;educatien must go. Ifschools'remain (bp they
"free" schoo1:; or traaitional,ones)/ the flqPbusIness
of the day sh:xuldsi9e:to-epablish clearly unequivb- %.cably that anyone is free to leave 7 the classroom; 'the
school.- whene9r he wisesw tnd, that 'there are real,al-ternativei, places to gotthings' to A that are safe,
.stimulaangs, authorized; -5

Most-proposals .foi total_ reform of elementary anq seqondary .educa-

tior begin'lhith. some versicn of this positiOn. ,generally, these

retorm proposals ohtcure the diferences 15etwebn comp.alIed'attend-

ance, compelled course requirements-and other coMpulsory featzres

of the'public school system and'simply opoose.any fcIrm of compul=
sion. Thus, it.is difficult to determine the position of this ;

group Of educational refOrmers on eaCh of the different asPects of

the compulsory system of education; or,, for that matter, to'deter-
, .

-mdne if they even recognize that the different:compuolsory aspects

are separdble, discrete entities-unto themselves: Because these

reformers are genera;ly viewed as among the most vociferous critics

of compulsory attendance, however, their vieWg merit careful con-
, .

iiteration.
/

Most. of the critids wft.propose repeal. of) one or more of

th'CP.compulsory.features of the public' school system baSe their
<

.., .,3 .
.

A Jerome Judson,d "AZter'Illich, What?",,Social Policy, Mrch/Aprilr
1972, Vol. 3. . .

,
.. _
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.---vant to the lives. of today's young neople. In-general terms, this
'. ' _ 0 , -
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4 .
.proposal on the proposition that schools have become totally irrele-

gap is characteriied as one between;

the oltder idea of education as social control and thenewer idea of edudation as a liberatog. In the lastdecade, the desire for lieratlon and for the developrment of healthy, integrated personalities has come intodirect conflict with the older
survival-orientad con- _cept of education as ciedentials,

reality principle.andi.an acculturation process.5

.Critics claim that,:what is needed from educational systems
today is relevancy./ environmental pet.spectives, personal growth,

Q.freedoM, and lhappiness; and whet schools teach is vocational trainT,

ing, literacy, discipline, adaptation to cultural and social norms0 \-and acculturation to the "heritage of a
post-Renaissance Society1".6

This view is eched and ,re-zechoed throughout the literature
1, over the past ten yedrs. -For. example, Paul Goodman, in 1964, took.

,

iS'sue with What.he tegmed the "mass suPerstitition" that ".the schools
. ,

, ,.provide the begt°.preparatiOnfor everybody for a complicated world;
are the logical haven for unempioyed youth, can equalize Opportunity

,,for the widerprivileged,
adminiSter gesearch in all fields and be

the indispensible Mentor for creativity, business prdctice, gbcial
mental.hygiené, gOui4e literacy.:."7

4
See, e,c., Goodman,. Patil,'Compulsory MisTEducation, Chapter 1.

0
4

.5
Schwartz, Barry N.,.Ed. Affirmati've Education, Chapter 1.r ov.: . .

.Id.,.p. 2. Schwartz liseS s"post-Renaissance society" to refer to'society, as affected by growth of,cities, industrialization, the
,.Protestant'Reformation, the invention of the cannon, etc., "a wotld'in which change is. an ever-<present,feature". ,

/
,

'1Goodman; Paul; Compulsory Mis-Education, p. 10.
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Goodman also criticizes the compulsory nature of the school-
.system which he says follows logically if one'adheres to the super-

stition. 8
That J.' is merely superstition, is 'evidenced, in his view,

by what happens to children forced to attend school. Because the
emphasis-is on credentials, on grades and memorization of the
"ri.ght" answers, children lOse their innate curiosity and desire
to learn and in the final analysis "(elvery kind of youth is hurt.
The bright, but unacademi)can...perform; but the performance i.
inautkientio gnd there is a pitiful foss of what they could,be doing
with intelligence, grace and force. The average are anxiOus. The_ -slow are humiliated. But also the authentically scholarly are
ruined. Bribed and pampered, they forget the meaning ct.their
gifts.

In 1970 a report commissioned, by the Carnegie Corporationn
came 'to ,the same conclusions as Goodman. The three and a half
year study of the educational system in this country concluded.
that not only do most schoOls fail to educate children adequately,

"oyless. 11they are also "oppressiye", "grim" and "j In its findings

about present schóols the report found that scIloolS are preoccupied
.c.

.with order, control and routine for the sake'of routine
, that stu-

,

dents are-'subjugated by the schools; that by practicing systematic
8
Id.

9Id., p. 181.

10
Silberman, Charles E., Crisis in the Classroom, (N.Y., RandomHouse) 1970.

11
td.
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repression, the schools create many of their own discipline proigems;

and that they promote docility, passiviiy and Conformity in their
students. Further, the report found,that most classes are taught in
a uniform manner, without regard to individual students' interests

or abilitiei-and that the -curriculum ,is_zoften "trivial" and "banal". 12

The result of the sy§tem, in.the view of both"GoodmAn and the Car-
negie Commission Report is. to "destroy the'students! curiosity along
with their ability - mnre serious, their desire - to think and act-

for themselves".1 This, the Commission charges, "denies stuaents

sufficient ability to understand modern complexity and to translate

that-understanding-into action". 14

15Paulo Freire describes the presently utilized method of

instructing students as the "banking concept of education"; that is-,

"(elducation...becomes an act of depositing, in which students are

the depositories and the teacher is the depositor. Instead of com-

municating, the teacher issues communiques and makes deposits which

the students patiently receive, memorize and repeat". 16
The scope

of action:of the student is, thus, liMited to "receiving filing
and storinci the deposits;...in the last analysis, it is men them-

selves who are filed aWay through lack of creativity, transformation

and knowledge in this.(at best) misguided system".17 This concept

12
Id.

13
Id., p. 8.

14
I4., p. 9.

15
Friere, Paulo The Pedagogy of the Oppressed, (N.Y., Herder andHerder) 1970, Chapter 2.

16
Id.

17
Id.
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projects onto-studehts an absolute ignorance, "a characteristic of

the ideology of oppressionw18 which negates education and kriowledge

as processes of inquiry.

-

In John Holt's view, this concept accounts for the destruc-
t

tjon of the inborn depire and ability to learn that is obvious in
-rvery small children. 19
This :destruction is accomilished by

"encouraging and compelling [children] to work for petty
and contemptible rewards - gold,stars, or papers marked
100 ahd taped to the wall, or A's on report cards, or
honor rolls-or dean's short, for the ignoble
satisfaction of feeling that they are better than some-one else. We encourage them to feel that the end and aim
of all they do in school is nothinq more than to get a
good mark on a test, or to impresS someone with what theyseem ,to know. We kill, not only their curiosity, but
their feeling that it is a good and admirable.thing to
be curious."20

. Proposals for "Affirmative Fducatibh"

The interest of the child, all critics agree, should

be the basis of alternative systems andllethods of education. 21

One alternati perhaps ohe that could be classified as the most

conservative among those advocating total reform of,the system,

is to continue the use of schools and classrooms, but to allow

each child to satisfy his or her curiosity in his or her own way,

develop abilities and talents, pursue interests and interact freely

with the other children and adults in the school or classroom. This

proposalllas been advocated by the Carnegie Report, by Goodman, by Holt,'

18
Id.

19
Holt, John, Why Children Fail, (N.Y., Dell Publishing Co.) 1964.

20
Id.

.21
See generally Holt, J., Goodman P., Postman, Neil, and Friere, P.
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and by many others as the; east thesystem must-do in oraer to pro-

vliple-atminimum level of meaningful education. Another common sug-. ,

ge"stion is for "classrooms-without-walls" - using an entire city's

resouices; e.g., museums, parks, theatres as the school and its

people, sinesSes, fattories, stores, etc: as the instructor
.
22

These proposed alternatives 5-the present system. of school-

ing are classified by Barry Schwartz as proposals far "affirmative"

education. Schwartz defines "affiimative" education as including

the following five-characteristics:

:1) students;and teachers find each other and learning
emerges from 'mutual discoveries that-are the resultof their expanding rle%tionship;

2) the core of the educational experience is not the cur-
riculum or the reading material, but,, rather, is the
learning process itself.;

3) the need for disCipline,.grades and other formal con-
trol mechanisms is 'an indication that this leirning
process is not occurring;

4) the learning process is related to real-life experience
and-its purpose is to increase the ability of the par-
ticipants to solve real-life problems;,t

5) sincere emotionál and intellectual interchange is the 11basis for the relationshiP between student and teacher.'

Achievement of the goals,of "affirmative" education will result,

according to its proponents, in education becoming a meaningful

process, and in the realization by studerilts of their full potential

.as "self-initiating learners". 24

All of the proponents of such affirmative changes in the

educational system are aware of the problems to be faced in

22
Goodman Paul, p. 40-41.

23
Schwartz, Barry N., Affirmative Education, p. 109.

24
Rodgers, Carl, Freedom to Learn,'(Columbus Ohio:

MerrIll Publishing Co.) 1969.

304

Charles E.



-298-

implementing. : practical limitations such as the conservati'Ve

nature of schools.and administrators, time allotments, class sizes,

as well as the challenge faced by the individual. teachers to change
"and adapt to a new method of "being".25 Regardless of the difficul-
ties, however, proponents contend that "affirmative -eduCation is .

essential to the achievement of a "decent society". 26

C. The Yore Radical Critics

Stme major educat!.onal critics and 'theoretiCians believe
"affirmatit-e" education is much too mild a' prescription for the
."1.11.ness" which has overtaken our.learning processes. Chief among

these advocates are Ivan Illich27 ard Everett Reimer, 28both of
whom advocate outright abolition of schools themselves and total

decentralization Of educational resources. LI

Illich'S criticism of the educational system steMs from
his theory that society has become over-institutionized and that

, schools are at the center of the "over-institutionalization".

What schools do, according to Illich, is

"school students to confuse process with substance.Once these become blurred, a new logic is assumed-:
the more treatment there is, the better are theresults; or, escalation leads to success. Thepupil is"thereby 'schooled' to confuse teaching withlearning, grade advancement with education, a diploma
with competence, and fluency .,41th the ability to say

25
SchwartZ, B.N., p. 161

27
Illich, Ivan, Deschooling Society, (N.Y., Harper and Row) 1970.

28
Reimer, EVerett, School is Dead: Alternatives to Education,(N.Y., Doubleday) 1971.

305



7299-

something new. His imagination is 'schooled'
'to. accept_service, in place of value. Medical
treatment is-mistaken for health care, social.
work for the improvement .of community life,
police protection for safety, military pose fot
national security, the rat race for productive
_work. Health, learninT, dignity, independence,
'and creative endeavor are defined as little
more than the.performance of the institutions
,which claim to serve,these ends, and their.
;improvement is made to depend on allocating
more resources to the-management of hospitals,
schools,'and other agencies in question."29

A further problem with "schooling" for Illich is his

view that the 'hidden curriculum" of schools serves to preserve

PO.vilege and power for the schooled." This "hidden curricullim"

'tdaches all children that economically valuable knowledge is the
result of professional teaching and that social entitlements-de-

pend;on the rank a6hieved in a bureaucratic process.- The hidden

s curriculum transforms the explicit curriculum into a commodity_

and makes its acquisition the securest form of wealth.:.school is

universally accepted as the avenue to greater power, to increased

-legitimacy as a producer, and to further 'learning' resources." 31

The-key to liberating humanity from the contrOl of these,institu-
stions and from the hidden curriculum, is to "ideschool" society.

To achieve this deschooling, Illich advocates the dein-

stitutionalization of schools, with a system of "learning webs"32

created in their place. These "learning webs" would allow the7

29-
Illich, I., Deschooliiig Society, p. 1.

"Illich, I., ':'Aftet Deschooling, What?", Social Policy, September/October 1971.

31
Id.

32
Illich, I. Deschooling Society, 22. Cit., p. 105-150.
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student to-choose the subject area, the place,,time and Other

persons with whom s/he. wished to learn. Illich would set up four

"networks",' or learning exchanges that would contain all the. ie-.

solarces needed for real learning. These four networks would con-.

sist of things, models "peers and elders: flit]he child grows

up in A world of things', surrounded by people who challenge him

to argue, to compete, to cooperate and to understand, and if the

child is-aucky, s/he is exposed to confrontation or criticism by
-N\

an experienced elder who really cares."33

The use of these "webs" Illich contends, will allOW for

self-motivated learning instead of [employment] of teachers to--
bribe or compel the students to find the time and the will to

learn.., and will give.learners new links to the world instead

of continuing to funnel all educational programs'-throUgh the
34teacher,

Illich concedes that "the-rash and uncri'tical dis-

-establishment of school could lead to a free-for-all, in the pro-,

duction or consumption of more vulgar learning, acquired for im-

mediate utility or eventual prestige". 35
To avoid such a free-for-

all, Illich stresses the need for certain minimal legal protections

to insure freedom for education. In his view, these consist of

"total prohibition of legislated attendance, the proscription of

33
Id., p. 109.

34
Id., p. 104.

35
Illich, I., "After Deschooling, What?", p. 15.
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any discrimination on the basis of prior attendanceir,.and the trans-.

fer of control over tax funds from.benevolent instit4iions to.c.ther
windividual person". 36

Use of "learning weim", coMbined with his proposed legal
protections will,'in'his view, "provide all who want to learn with

4.

acceSs to available resources at any time in their lives; empower
6

all who want to share what they_know to find those who want to learn 0
it from them; and finally, furnish all yho want to present an issue
to the public with tha2opportunity to-make their challenge known."37

Mostoimportantly, Illich believes that his proposed system will re-
sult in the recognition of.each person's freedom to determine the-
course and structure of her/his own learning experience.38

Even though proposals such as"thos6 of Illich-and Reimer
are not viewed by many critics to be wotkable solutions for the

.problems of contemporary education, most critics are prepar-da-to
use the theoretical underpinning of those proposals as a basis for
evaluating more practical innovations and experiments. Neil Postman

_

describes this processl "the Iliidh-Reimer proposals...can be
.

-_
.

.

transformea into a series of questions whose answets-dam be'used
.

P-.

as a measure of whether or not Some specific innovation is moving
in the right direction.- the innovation make resources more
widely available? . Will it tend to deemphasize the importance of

36
Id., p. 19.

37
Id., p. 26.

38
Id.



teaching as against learning? Will it tend to make students freer,
and their learning less confused "39

D. Summary

1.

It is apparent.from the foregoing discussion of the , views

of various critics of etementary and secondary education in the
United States that, in general, they do not differentiate between

Y.the various aspects of the compulSory system of education such as,
for example, between compulsory attendance/ compulsory course re-

quirements and activities requirements. Rather, these critics appear
merely to condemn compulsion of any nature and to propose the abo-
lition of all forms.of it. Most of these critics eithe expressly
state or clearly imply that any educational system which is based

upon compelled attendance or on any other form of compulsion will

inevitably be characterized by all the same faults which they find
.

to -exist in.the curreiff-System of public elementary and secondary

education.

Advocates of. Amendment of Compulsory Attendance Laws

In the second major category of critics of compulsory attend-

ance..laWs are those who do not-seek repeal of those laws,. but who
-

ar e. interested in amending these laws to achieve reform of the public

School systenCor the development,of alternatives to that system. In
this category are educational reformers who seek to limit the ex-

clusion of children from public school for reasons of "physical,,

mental or emotional disability", disciplinary reasons and other

reasons which have been traditional bases for exclusion. Although

39
Postman, N., "My Ivan Illich Problem".
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the compulsory attendance laws do not generally authorize the

F exclusion of studerits from schools, the exemptions specified in

those laws'"are frequently c4.ed by school administrators for the

'''PrOPosiaon that if a child is exempted fiom compulsory attendance,

the state does not have an oblig&tion to provide an educa,ional op-

pOrtunity or its obligation is less than it would be if the child
-

were not exempted. Although this proposition, is.legally incorrect

since an exemIStion is'merely a grant of permission to the child

for the child not to attend school or tp. the child's parents not to

require such attendance, reformers seeking,inclusion of greater

numbers of children in the educational'process mdst, nevertheless,qb

seek.a narrowing or elimination of the -Vaiious exemptions in order'

to prevent such exemptions from being used as the "color of state

law" basis for exclusion. In additio these same reformers seek

a clarification and expansion of state constitutional and statutory

--__prgyisions providing for a "right...to a publicly financed education'

for all children so that the narrowing of the exemptions will be .

rendered effective by the provision of an educational opportunity.

A sub-category of the reformers seeking amendment of com-

pulsory attendance laws are those who believe that the number of

years of attendance required by these laws is excessive and that

children shcald be allowed to leave school at an earlier age than

that permitted, for reasons of employment, apprenticeship, vocational

, training or for some other reason. Also in this sub-category of

reformers; but at the other end of the spectrum,-e=e thote who seek a

lowering of the minimum age-of required attendance so that children

3 1 J



--304-

below the customaiy entry level age,of fiNie or six would be re44red

to attend school. Persons advocating a loweein4kof the.minimum age

8f attendance:usually cl.) so on4the theory that the earlier the edu7

cational ProcesS begin-S,.the More likely it will be that children_

will "suceed" in schodl.

Another sub-category of ethiCational reformers seeking
%

amendments in compulsory attendance laws are those who seek expansion

of the learning arrangements, ill addition to attendance at public
.

-.-school,,which are permitted to satisfy the compulsory attendance

requirement. Among.these reformers, for example, are those whorn

seek the addition of a "home study" alternative to a statute which

previously permitted attendance only at a public or private -school-

Also, in this category of reformers are those who seek-an expansion

of "private" learning arrangemewts, both through changes #1 law and

changes in the system of puhlic financing of elementary and second-

ary education such as, fdr example, through state issuance of tui-'

tion vouchers to parents rather than, or in addition-to, direct

state funding of public schools.

The preceding discussion has summarized the principal

proposals of the advocates of amendment of compulsory attendance

laws. There are many other amendments which have been proposed which

are variations on*the wain themes discussed above. The possibilities'

for amendment of compulsory attendance laws, are, in _fact, virtually

-limitless since they range frot the most minute to the most far--

reaching. For purposes of our analysis, however, the proposed am-
I,

mendments which have been discussed are sufficiently
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illustrative to serve as a basis for the following analysis of the le-
, .

gal changes which are necessary to achieVe rePeal or amendment'of.com-

pdlsory attendance laws. 4;

-IV. The Legal Changes Required'to Achieve Repeai, or. Amendment OfCompulsory Attendance Laws

A. IntroduCtion

The changes in the legal7Structure which would.result froM
the proposals ,discussed in the preceding sectinn for repeal oF amend-
mentof comptilsory attendance laws fall into four general categories.

In the first, and most obviods, are those changes which would be

required in the primary compulsory attendance statutes,' themselves,

such ds, for example, changes lowering the minimum or maximum acies

of attendance which would require amendments tO the compulsorY at-

tendance provision's establishing such ages.

In the second, are thosel changes which are in the nature _

of necessary conforming amendments to statutes whose provisions are,
directly keyed to compursory attendance laws. An example of such a

conforming amendment would,be the' repeal following repeal of a com

pulsory attendance law, of the Statute providing for the hiring of

attendance officers, Obviously, if the attendance requirement were

removed, there would no longer be a need for the employe-es whose job-

it is to,enforce that requirement.

In ihe third category ate those statutory amendments.
1which would be required in order to achieve the underlying purposes

of the repeal or amendment of a compulsory attendance law. In this

category, for example, might be an amendment lowering the minimum

3* ,312
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'agefOr employment ih:a.Child°labor
few td7correspOria 'with a4lower--

/ ing!of tfie Maximum age'for-Ateridahce in a compulsory attendante
laW. SuChTan amendment.of a chp.d:labOr-law Would be made where

. -
.

one purpose of amending thecoMpulsory attendance.law was to;give

young,mople the choibe of-working-at an earlier-age than.that.pre-. .

viously permitted.

In:the fourth category, Are those amendments which would
be required as the reSult bf some of the pkactical'effects of amend-

ment,pr'repeal of compulsory attendance 'laws-. Thus, for example,-
if repeal of a compulsory attenaance law were to result in gn exo,

. ,dus frOm public school of large numbeks of children, schoof financ-
ing laws premised upon the number of school-attending pupils,might
have to tie revised, so that the public schOols would receive-an

asiequate amount of funds -to ,:ontinue'operating. Some of-these,

potential practical effects will be alluded to in thiS part and

will be discussed in greater detail in the next section.

A discuSsion of all of these types f'-statutory changes

will provide the framework for the following analysis.

B. The Legal Changes Required To Achieire Repeal ofi Compulsory
Attendance Laws,

Although it is a matter of some'speculation whether any
state would actually -repeal jilts compulsory attendanCe laws as part
of a modein educational refokm, the following discussion will con-

c.sider the legal changes required to effectuate such a repeal since

these changes:are siMilar, in some respects, to the changes which 1
67

would be required by various proposed amendments to-compulsory

313 ,



attendance laws and, will therefore,. provide a useful framework lor
0

f .

a.discussion of those amendments. In addition, although repeal of

compulsory atten4ance laws,,,at the present time, is probablY1' moreJ
.

/
remote possibility than amertigment-Oose, laws, the preceding-4s-

.

cussion hes indicated that many akitics already advocate repeal.
0

.

,It:is conceivable, therefore, that the issue of repeal,mey:be one*
Whiph will be 4ebated by state:legislatures in the hot-too,digtant

;.
..

future.
, ,,. -

.

In order to facilitate ar understanding of the ensuing;

analygisi jt:is'useful to define what is,meant by repeal of com-.

pulsory attendance laws, iv sucri'repeal_We mean the elimination of

the statutory,obligatiOn 'of children,to attend "school" and Of the'

corres.voading statutory obligation of their 0parents to require,that
) . . atteiRtinde. Repeal of a compulSorY attendnce law does not, in it-

..

self necessitate any change in the manner in which education is.;

proyided by-the state. The.on3y certain,result of repeal is that

children who formerly would,have been subject to' the requirement

of: compelled school attendance could after repeal, chooge not to

attend,public school or any other educational program. -The obfusca-.

,

tion of. this.distinction between ihe elimination of,the.dlity to

attend school and- a reordering of the state sys-tem for providing

edUcation has caused.cOnsiderble confusion.. and therefore, will be

ditcussed.in more detail later in this chapter.

1, The reordering of state constitutional and-statu-
'

provisions-as.the result of repeal.of the-com-

3.i 4
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-Ealsory attendance-law

As indicated in the earlier chapter on-state consti-
nutional provisions concerning compulsory attendance, several-sthtes
have consitutional provisions containing compulsory attendance
requirements or requiring their state legislatures to enact such
requirements.

42
, In addition, the basic statutory attendance re-

.

quirements Mandating attendance ai "school" of children-between
.cétainages'have spawned a complex network of state laws which
4efe and enforce those requirements.. Imorder for the basic

,attendance requirement to be repealed, those state constitutional'
prsvision7 and that network of related laws would have to be sub-

-

stantially altered. The following discussiOn will summarize the
specific nature of those alterations.

.a. Changes in the state constitutions required bY
repeal

As indicated earlier, the great majority of°

staie conStitutional provisions relating to elementary'and second-
ary education impose an obligation uppn the state to provide a,

publicly-financed system of education, usually through the,esta-
blishment of a public schOol system. .A small number contain an
additional provision requiring children to attend an educatiorial
piogram requiring the legislature to enact such a compUlsory

'4
attendance.requiremt. 43

In those states with direct compulsory attendance
requirements in their constitutions, mere repeal of the statutory
-compulsory attendance requirement would be ineffective in xemoving

24
,See discussion in Chapter 8

43
, supra.
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the obligation to attend school, In those-states with indirect
requirements obligating their legislatures to enact compulsory
attendance laws, repeal of the st4tutory compulsory attendance
requirement obviously would not be permitted until after a don-
stitutional amendment removed the obligatiOn on the legislature.
Thus, repeal of the statutory compulsory attendance requirements,
in states with either of these types of constitutional provisions,
could be effectuated only after amendment of the state constitution.

b.-Changes in state statutes required by repeal

(1)--Statutes which would have to be repealed

Repeal of the basic compulsory attendance
requirement would require repeal of all of the primary compulsory. -

attendance provisions defining and implementingthe attendance
requirement, such as, for eXample, those reliting to the permitted
learning arrangments authorized by that requirement, those speci-;

'fying the exmeptions from the requirement and those concerning its
4.

,

enforcement. In addition, conforming repeal of laws, such as
thcae establishing special schools for truants and creating the
(posilvion of truant, officers, would be necessary since repeal of
coTpu(sory'attendance would obviate the need for enforcement ofa -

the attendance requirements.

Z .Similarly, the stautes relating to state
and local apRrOval of private schools are frequently premised upon
the asiumption that the private school will be one of the learning
arrangments, in addition to public school, which will be permittedto be utilized by parents in sa"tisfaction cf the compulsory at-
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tendance requirement. Thus, approval is frequently contingent on
the private school demoinstrating that its offerings are "equi-
valent" to that of the public school. Since the requirement of "at--

tendance at a public school br an_equivialent
learning arrangement"

would be repealed the requirement of equivalence, as well as the
approval itself, would presumably no longer be necessary.

Of course states could continue to license
ana regulate private schools on other bases such as in the interest
of protecting the public from fraud or where the private schools
receive state or federal funds. Such bases for licensing and re-

. ,

gulation, however, would probably be insufficient for requiring
the course offerings of private schools to be equivalent to those of
public schools, as is frequently required by compulsory attendance

) laws.

In short; then, all of the provisions which
comprise-the primary and secondary network of laws defining and imple-
menting and enforcing the compulsory attendance requirement would have
to be repealed. In addition, the provisions.requiring course offerings
at private schools viould also have to be "equivalent" to, those at
public schools would also have to be repealed.

(2)-Statutes- which woula require amendment in

-order to achieve the underlying purposes of

-repeal of a compulsory attendance law

Several tyoes of state statutes would have to
be amended in order to achieve the underlying purposes of repeal of
compulsory attendance laws. Unlike the amendments categorized above as
"conforming" amendments, the amendments in this category are not lit-
erally neCessitated by the very act of repeal, but their implementation

317
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would be necessary to the full realization of the underlying purpose
sought to be achieved by the repeal.One principal example of such an

amendment will be discussed in this part.

As indicated in the earlier chapter on state
child labor laws, 44 those laws were enacted, in part, to encourage the
attendance of children at school and, therefore, contain age restric-

tions-which correspond closely to the age requirements of the compul-
sory attendance laws. Assuming that one of the reasons for repeal of
the compulsory attendance laws would be to giVe young_ people more

choice in governing their lives by allowing them to work rather than to
attend school, rekeal of a compulsory attendance law would necessitate
then a rethinking and amendment of many of the age restrictions contain-
ed in child labor laws.

(3)-Statutes which would-not have to bereiDealed

-or amended

To emphasize the distinction, mentioned earlier,

between repeal of the duty of children to attend school and revision
of the state system for providing education, the following discussion

will highlight two of the principal types of laws which would-not re-
quire repeal or amendment solely as the result of repeal of compulsory/

attendance-laws. It should be noted, however, that these laws might
require amendment at a later stage, as the result of some Of the -ef-

fects of repeal of compulsory attendancce, such as, for example, the
.

possibility that'substantial numbers of children might decide not to
attend public school, thereby necessitating amendment of school finan-ri

ces and other laws keyed to the level of pupil enrollment.

44.
see Chapter 3,tipra.
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(a)-,Right to education laws

State consti4tiona1 provisions requiring

the provision of a publicly financed educational opportunity for
all children would not have to be amended as the result of repeal

oF compulsory,attendance laws. In the same manner, no amendment

-would be required in the few "right to education" statutes which
exist in tile country, i.e., laws guaranteeingethe right to a pub-

licly financed education to children in a certain age range. 45

Thus, children could be released from the obligation to attend

school and the states could still be obligated or could choose to

provide, as a matter of right a publicly-financed educational

opportunity to those children who chose to attend school.

(b)-Statutes relating to the cderation and

-financing of public schools

Repeal of compulsory attendance laws

itself, would not require any changes in the statutes governing

in

the manner in which the public school system is operated and finan-
,

ced. For,example, the states could continue to require certain

courses to be taught in the public schools and to regulate the

ertification of public school teachers. In addiiion, the states

could continue to utilize their existing systems for the finan-

9ing of elementary and secondary education.

Obviously, if repeal of compulsory

attendance laws were to occur, it would not occur in a vacuum.

Presumably, one of the reasons for repeal would.be to increase the

45
See, e.g., Ohio Rev. Code.s. 33.3.6
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freedom of children.to choose work and/or to choose mechanisms.
ke a

for learning other than those permitted by the present statutes.
If this presumption is accurate, thr.1 state would undoubtedly en-

,

.courage these purposes by modifying the school finance laws t6
allow some funds to go to children.who opted out of the public

.

schools, but who required financial assistance to choose an alter-
n4tive work or learning arrangement. Thus, some of the reasons
for_repeal of compulsory attendance laws as well as some of the

indirect-effects of sUch-kepeal,-might_well require amendment of
state laws which would not have had to be amended merely to effec-
tuate the repeal, itself.

(4)-Conclusion

In conclusion the necessary legal reordering
required by repeal of compulsory attendance requiremefits would be
limited, primarily, to the repeal or amendment of those primary
state constitutional provisions and statutes which define and en-
force that requirement. In addition, confOrming repeal would be
required of those laws which implement and enforce the primary

provisions. Also, certain other related laws, such as those govern-
ing child labor, would require amendment to the extent that re-

peal of the compulsory attendance laws was for the purpose of in-

creasing tile choice of learning and working opportunities for(.?

-children formerly subject to compulsory attendance.

On. the'other.hand, Mere repeal of Compulsory

atendance laws, in itself, would not necessitate any changes in the

system of laws governing the establishment and provision of public
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elementary and secondary education by the state. Later practical

effects of repeal, however, might necessitate such changes, as we

will discuss in,a later. part .6f this chapter,

C. The Legal Chang2s Required by Amendment of the Statutes

1. Amendments which expand or-contradt-thi attendance
4

requirement

In this category of possible. amendments are the

'proposals of some reformers to alter the age requirements contained

in the primary compulsory attendance laws or to modify the daily

ahd hourly time requirements established primarily by regulation

and occasionally by statute, 4.:.;) further define the meaning of the

basic attendance requirement. Proposals to alter the age requirement

include for example, lowering the entering age so that children

below the age of six would be required to attend school; lowering

the leaving age so young people would have the option of leaving

.school at an earlier age that that permitted by the compulsory at-

tendance law; and allowing young people to leave school upon reach-

ing a certain level of proficiency, either to allow them to leave

school-at an earlier age than that permitted by the compulsory,

attendance law, or to ensure that they are literate when they

graduate,even if that occurs at a later age than that which would

have been permitted if the compulsory attendance law had not been

amended.

As in_the-case Of possible repeal ,of compulsory

attendance laws, but .to a lesser degree) these proposals.to alter

the age requirements would necessitate changesin the primary state

constitutional and statutory provisions which define and.enforce,
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ace requirement. In addiiton, Cle laws re-

would require conforming amendments, as

le discussion of repeal, to the extent that

:tendance,laws was designed to give young

lity to enter the job market.

Id type of change mentioned in Elie intro-

:tion refers to proposals such as those

number of hours per day a child is in

number of days per yjar that a child must

ral', these types of changes would not re--

primary compulsory attendance provisions in

tatates, since these provisions usually do

me requirements. Most of this type of detail

of the state education departments andjt

lerefore, which would have to be amended,

ts which reduce or-increase the exemptions

in the-compulsory attendance-laws

:ategory of possible amendments are those,
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Since these types 'of changes aresspecifically geared
to the exemption provisions containedin the primary compulsory

_ attendance laws, those primary provisions\would require change,
In addition, as in the case of other types'of amendment.s discussed
earlier, an expansion of the employment and work study exemptions
would require conforming amendments of the'child labor laws in

order_to effectuate the _purpose of such'expansion. Otherwise, the
new choice granted by the expanded exemption might be nullified

by restrictive chi4ld labor provisions,

. It should be emphasized, in conclusion, that/the pro-7
Icess of narrowing many of the existing exemptions, most notably

those for "mental, physical or emotional" disability, and for mari--
tal or parental status, has been and continues to be given greater

impetus by courtbdecisions prohibiting public schools from excluding

students for those reasons." ThAe court decisions serve to em-,

phasize the fact that public school systems may not infer the right

to exclude a student from the existence of an exemption in a com-
Pulsory attendance law:,,The existence of such an exemption merely

grants to the student qualifying for that exemption the choice not
.to attend School.

' 3. Amendments which expand the permitted learning

arrangements

In this category of suggested changes are proposals

to give greater choice to children and youth concerning the manner
in which they may satisfy the compulsory attendance requirement.

ExaMples of such proposals are those which would expressly permit

various "home study" arrang&ments, those which wOuld clarify and

46
See discussion in Chapter 11 supra.
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expand the definition of a "private school";
1(those which would

remove or define broadly the "equivalency" requirement imposed on

private schools and those which would generally_liberalize the

requiremmts for state or local approval of a "learning arrange-

ment".

As in the case of exemptions, the.statutory legal

changes required to effectuate such dxpansion of the permitted

learning arrangements Would be relatively minor in degree, focusing
1

on that part of the primary compulsory attendance law which speci-

fies the permitted learning arrangments. Such legal changes,

however, although small in a quantitative sense; would involve

. complex decisi6ns of public policy Ooncerning the extent and kind'
. .

.of 'non-public School learning arrangements which the state would

be -willing _ta_permit. In addition, to the.extent 'that the defini-.

.

U.'s:m.1.o! 'private school", and of the "non.?school". learning arrange7

'ments were expanded, conforming chahges Would probably have to be

made in the Various state and.local regulationsgoverning the appro-
,

.val and monitoring of such "pr,iVate school" and ."non-.school" alter-
, .

./natives,

Also, as in, the Case of,all-of the other possible

changes in compulsory attendance laws discdssed in this chapter,

corresponding changes would.have to be made in the child labor laws

in order to athieve the"underlying purpose of the 6hange in the

attdndance law.\\Again, this would be true in the situation where

_an expansion of the\permitted learning arrangements was designed
\\

to give children and youth greater choice of employment.and work/
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study oppor,tunities, in lieu of or4in addition to public or private
school,attendance.

4. Conclusion
.

In conclusion, the various proposals to amend the
compulsory attendance laws require a small number of.amendments to.-

, the primary compulsory attendance provsions in states constitutions
and statutes, as well as a large number.of conforming amendments to
state and local regulations. As in the case of repeal, amendment of
compulsory attendance laws would also require ciftresponding changes
in the child labor,laws, to achieve one of the probable purpuses
of amendment of the atten mdance requireent, sto increase the

IJ

employment and work-study options of students.
V. -Implications of Change

There are a number of potential
implications which_ might

result from the repeal or amendment of compulsory attendance laws
and from the legal reordering which would be occasioned by such
repeal or amendment. The most important of these implications will
be dicussed in this section.

A. Implications of Repeal c,r Amendment for the Public:'
School System

1. In general

The preceding analysis makes it clear that neither
repeal nor amendment of compulsory attendance laws would, in itself.,
.necessitate any changes in the legal structure governing the estab-
lishment . operation and financing of the public school systems.
Obviously, however, if repeal or amendment resulted in an exodus of
students from the public schools, the manner in which an educational
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opportunity is pkOvided by the state' would have to bp completely4 0

reconsidered. This reconsideration might very well result_in deci-
sions requiring changes in the laws governing thepublic school

6systems, such as', for example, a decision to provide tuition
vouchers to.potentiaI school children and to allow them to choose
'the educational programs on which to spend those vouchers.,. Absent
such indirect effects of repeal or ainendthent, however, the legal,
system governing the public schools wOuld not require amendMent.

. .

status'of public school studeillts

A review of the federal Constitutional case'law
relating to elementary and secondary eddcatIon, indicates that,
under.current legal theory, the absenöe of compulsory attendance -
laws would probably not change the dtatus, under.the United States
Constitution, of public school students w5f:h *respect to their

. .

Constitutional rights. Thud, for example, even absent a compulsory
attendance law, a gtate could not operate a 'school system which was
segkegated on the basis of race; nor.could it suspend,,, without
due process of lawn., students who attended a public school system;

-q nor could. it.abridge the FirSt Amendment rights. Of.students.Wha.
.

chose to attend the public schools.

It is possible, however,-that,if a compulsorl, atten-
,

f

dance law was repealed, a court might conclude, as did the Supreme
Court in West Virqinia State Board of gducation v. Barnette (in,.
dictum)47, that the presence or absence of compulsion.was a facor

,

.

.. .

.. .

.

.

_

directly relevant to the issue of whether 'there was a violation.of.

.

8,7
319 U.S...624 (1943); see discussion in Chapter

- ! , 0
,
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-
a fe4ral-Constitutional right, In any event, the-releyanpe. of

the:existehce of a CoMpulsory'attendance law.to the resolution.of

such an issue would probably,be made more explicit thpn it is in

current judicial opinions,
,

, -

B. Implications of Repeat or Amendment for the-,Systems,

of Child-Labor. ,I..aws

'
The previoug section. alluded ME various changes in

1
.

child labor laws which, would 'probably.have to betmade as the re-.

a

-stilt of repeal or amendment of compulsory attenaance provis4lons.

ObViously,oany, change in a compulsory°attend#nce law which.had.the.
dffect of partially or c6mPletely.freeing a young perSOn from the

school attendance obligation would give that person the opportunity

to puriue,some otHer endeavor. Traditionally, the principal en-.

deavor which was considered an alternative to school was,employ--

ment or apprenticeship, or some combination of the two,. This alter-
,

native, however, would existonly in theory for many young people

who fall within the *protections" ofthe dhild.labor laws,

Tkus, policy Makers would have to decide whether and

how child labor laws.should be modified tb actualize the new theo-
retical

suit of
4

choice, which mould be provided to young People as the re-
.

Changes in the compulsory attendance laws. 'Most likely,

given the historioal,gnd legal connection between 'the systems of

compulsory attendance and'child labor laws the decision to 'change

the compulsory attendancelaw would be part of a larger policy deci,,
esion +which would include corresponding changes iii the Child labor

laws. Thus, these two syStems which developed together Sand are
.



q`

-321-,

currently interconnected, would unaoubtedly change together.

C. Implication-S-§-f-Rts0.-Al or Amendment on the Parent,-

Child Relationship

One effect-of.the repea:,1
of-compulsory,attendance laws

And toga lesser degree,

decision of, whether a ,child should attend School" would o 'longer be
madelay thv: state. Instead, it would be made by the parent and

o child-. To the extent that they, are of the'same opinion on this,-

.
-

of amebdinent of thoe s laws\ \is that the:
.

-
,-.

,

e

decision, no

difference of

immediate problem would be presented. 'If there is\

\

opinion, however; important issU2S would 6e raised,

a

For example, whose decision would be the c.rntrollinq
'cone? Would the basic common law'rule of parental controliprevail?
.Would the child have an ndependent federal

Constitutional:right
to be the ultimate

decision-maker, Similar to the potential right
being considered by the Supreme Court48 of children to be accOrded
due.process, in their own-right, in cases where-%ttle parents wish to.
cdithit.thein "voluntarily; to an institution

for'the mentally ill?
"These question2 are indicative of the fact that, under current law,
children h*ave virtually no rights independent of their parents,
except for tho§p few areas where the legislature hap created such

.

49
a right. l'his point is bluntly-stated in the Yoder opinion , and

'is not contradicted`by'other Supreme dourIE decisions.

For purpOses for this analysis, the question is wheter
a body of law would develpp to guarantee the right of children
48

.
..Bartley v. K':emens, 402.Fc Supp. 1039 (E.D. Pa, 1975),Jdris..-noted. .ITT-U7S.L.W. 3531, 1976).

' - t
- -

..,,
.

i

49
4 6 U.S. 205 (1972);: see discussion in PlapterAl, supra.

Prob.
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to decide to attend or not to attend school, in the face of parental
oppositionr, In the absende of such case law, state legislators

sand :other: educational policy-makers would be required to decide, as
%a matter of public policy, wheher and in What manner suCh a right

should be esablished.

Important issues of policy which would require resolu-
tion-,-for example, are whether laws should be enacted allowing the
state to intervene, as in abuse and neglect cases, where the in-
terests of Parent and child are adverse; ahd whether "right .tO edu-

,-; cation" provisions in constitutions and statutes Should Jpe amended,
where they already exist, or added where. they do mot exidt,sto
make it clear that-the right to a Publicly financed education is
the child.s right, independent of the,rights of the parents.

D. ImPlications of 'Repeal or Amendment in the,Area of
°Economic Discrimination

-Aseparate-issue concerning the matter ofehoice of
attendance or non-attendance at schools might arise if large numbers
of childrenof low-income,families debided, after repeal of.i com-
pulsory'attendance law or after an amendment which greatly reduced°
the attendance requirement, to seek employment. Conceivably, thid
could result in a situation where the public schools had a laige
disproportion, compared to the society as a whole, ok children
from middle and* upper income families, with children from low-.
income familieeemployed and not in school. Woulcl this raise the'
issile of a wealth-based denial of an educational

opportunity?
For purposes of possible application of the Equal Protection Clatthe

3 39
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of the Fourteenth Amendment to such a situation, would the state
*be considered to be involved in such a "denial" of an educational
opportunity or would there be a fimding of "no state.action"? If
:"state action" were found, would the Supreme Court find a "Suspect

..\
classification" to exist? Would there be a denial of an educational

opportunity or would the choice not to attend schOol,be looked
upon as a free'one uncoerced by,the state? If a denial were found,
would the Court find that this type of denialpunlike that posited
in Itodrigutz, involved,the denial of a "fundamental right"? Would
an "intermediate!' equal protection standard be applied to such a
denial?5 0

As in the situation concerning the parent-child rela-_

tionshipl.current law provides few helpful precendents for a. poten-

.tial plaintiff raising the above issues. It is very,conceivable,

however, that new. legal theories would,be accepted by courts to
. prevent the development of the diphotomy between rich and poor hypö-

thesized above.

E.-Implications of Repeal or Amendment for the Development

of Learning'Arrangements in Addition to Public School

Attendance

As indicated in the chapter on cases construing compul-
scxy attendance provisions 51 although many states have restrictive

50
See"discussion of_ the "intermediate" standard in Chapter 11, zupra.

'51
See Chapter -5, supra.
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attitudes toward private school, particularly towark"non-school"
alternatives to public school attendance, there is a substantial
amount of leaway permitted in establishing such alternatives to

- public school. Increasing this leaway to allow more alternatives
and to facilitate the establishment of such alternatives, would
have soMe effect in expanding the educational choices of parents
ancr.children.:

Neverthelessp.this type of legal reform would probably
be more limited,in effect than one might suspect, absent correspond-

Iing- changes in state financing systems to enable the ney alternatives
to be real choices for parents who could not otherwise afford-them.
Absent state funding directly to parents or to the alternatives,
themselves, relatively few of such alternatives would probably
ever be created. For parents who could-afford to purchase a±i
alternative education for their children, however, amendments to
compulsory attendance laws which expanded and liberalized the re-
-quirements for non-public school attendaace, would be very' helpful
in that they wodld encourage and facilitate the creation of new
educational.arrangements.

VI. Summary of ttie Role of Compulsory Attendance Laws in the
-Debate oVer Reform of Elementary and Secondary Education
Critics of elementary and secondary,education who seek

fundamental reform of the system generally begin their proposals
for reform with an attack upon the compulsory nature of the public
school system. It is clear that mere repeal of compulsory atten-
dance laws and of other directly related statutes which are designed

331



to implement and enforce the attendance requirements, would only
go part,way in meeting the demands.of these critics for the aboli-
tion of all, forms of compulsion. In addition to repeal of the ,

attendance laws,,themselves, it would be necessary, in order to
meet .these demands, to repeal laws mandating a certain curriculum
in the public schools and requiring participation in various
school activities; and to repeal the rules and regulations which
govern the daily lives of children in the public schools and, ,

which, by their very nature contain many celements of compulsion.
Repeal of the compulsory attendance law, in itself,,therefore,

would not result in the total elimination of bompulsion.
On the other hand amendment of the primary compulsory

attendance laws and corresponding amendments to related laws
would be of sUbstantial significance to those critics who seejc
greater flexibility .in the system and do not advocate fundamental
reform. Many of these amendments however, would have to be fol-
lowed by changes in public polie, relating to school finance and
governance in order to have any practical effect. Thus, for
example an atendment expanding the alternative learning arrange-
ments to public school'permitted.by a compulsory attendance law7

would be of limited significance unless public funds were made
available to enable parents and children to afford such arrangements.

In conclusion, the requirements of compulsory attendance
laws are significant in the debate over the quality and viability
of public elementary and secondary education, but their signifi-
cance is inversely proportional to the degree of reform of edu-
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1m,
cation which is being proposed. Thus, for those seeking the most
fundamental reforms, repeal of compulsory attendance laws would
repreent little more than a symbOlic first step. On the other hand,
for those seeking greater flexibility in the systdm of erementary
and secondary education, amendment of compulsory attendance pro-

,

vision would be of much greater significance, For many types of
such limited reform to be effective in fact as well as in theory,
however, suCil amendments would have to be accompanied by shifts
in public policy and major-alterations in the system governing
public financing of elementary and secondary education in the
United States..

.
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APPENDIX.B :

4?

PRIMARY LEARNING ARRANGEMENTS:.
WHICH MEET THE.ATTENDANCE REQUIREMENTS
OF THE COMPULSORY ATTENDANCE STATUTES

. ,

I

;7-



' State an4-
,Citation4

PriMary1 Learning Arrangemehti
Which Meet the Attendande -Rogutrement:;
of the CoMpulaory Attend.aned Statuto:;

Public
School Non-Public School Non-School

Alabama
Ttt. 52,c§297

Yes

,

.

private, denomonatidnal)instrliction
parochial, certified b'S'r
the department of edu-
cation, and teaching
courses,required in the
public schools (in
English).(See also Tit'.
52, §299).

i.

.

_ by a compe7
tent private tutor, ,

teaching in English
courses required in
the public schools.*
Tit. 52, 5300

laska
Sli.30.0l0

Yes

,:.

-
,

,

private with certified
teachers providing an
academiC education com-

,

.parable to that offered
Asy rwblic schr.nls in
the area

.

tutoring by certified.
personnel; enrolled in
dfull-time approved

_

program of correspon-
dence study

.

Arizona
6 Sl5-321
1

Yes

-

regularly organized
Private,.parochial
school, taught by com-
petent 'teachers
.

,

Instruction at home by
a competent teacher in
subjects given in the
public schools

Arkansas
Tit. 80-1502

_Yes
,

private, parochial; by
.crtified teacKers

.

no provision

California
, Educ. .§3.2l0l

Yes
'public.
full-
-Lite
day
sdhool"

private schoOl'staffed
by teachers capable of
teaching the courses
required in public
schools.

.

instruction by private
tutor or other .certified
person, at least 3 hrs./d,
Educ. §12155

Educ. S121-54 _

,

_____

.

-.

1
aThiS chart-addresses-the distinCtion between permitted school andhon-schoqa learning arrangemens.- Statutory reference to hybrid

arrangements such. as 4pecial-education and work-study programs orresidential and truant Schools are .not included in this chart.- SOURCE: Analysis of state statutes.
40

2
In the intereat of conserving space, the citations are abbreviated.
Unless otherwise noted, this citation applies to all columns..
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State and
Citation2

-346-
\
\ 1

Primary\ Learning Arrangements
Which Meet the Attendance Requirempnts,of the Compulsory Attendance Statutes

Public
School .School

AsIon.1-Scho.ol.

Colorado
S123-20-5

,

,

Yes \
independent_or paro-
chial, and providing
a "basic acadeMic edu-
cation" cOMparable to
that'provided in\the .

public schools \
,

instruction at.home by
a certified teacher;
instruction under an .

established sySteM-,of
home study-approved
by the,state board

.

ConneCticut
S10-184

.

.Yes
"public
day.
School"

\
.

.

.

'equivalent instruction elsewhere in the studiestaught in the publiC,,schools"
\

.

.

"a. school.other than \ ,

a public 6chool".
§10-188

.Delaware
, .

Tit- 14,
.

S2702 3

.

Yes
"free
public
school"-

.

\.The child is not required\to attend the ;:ublicschool if it can be shown by affidavit and by
.testing results that the,child is rebeivingregular-and thorough instruCtiOn-similar tothat received in the pUblic sChools. .\ ,Tit , §2703,14

'\

District of
Columbia
. §31-201

Yes

.

.

private or parochial
'school where instruc-
tionA,s equivalent to
that given in the pub-
lic,school

.

.

,,

instructed privately if
-the, instruCtion.is equi-
valen't tC), that giiven in
the publiC school

Florida.
,. §§23241, ...

232.02
,

'Yes parochial;, denomina-
tional, priVate.

1

Ltutoing at hoth in ,
accord 'with*ate boa-rtr
regulations'

-,

Georgia
§32-2104

Yes
i

priVate

0 --,

_:,-----

no PrOvition

.

Hawaii
§298-9

.

Yes

.

. /
private,,

,:-
-

.

.

a ,

r
home tutoring.by:a\cbm-
.petent personCthe\
instruction mustioe\
such as is approved ,by

'the,superintendent f\ '

,
.

.
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Stato sand
Ctation2

'

-- Primary 1 Learning Arrangements
Which Meetthe. Attendance Requirements.of the CompulsOry..Attendance Statutes

Public
School Non-Public School

, Non-SchOol

'Idaho
S34,-202._

Yes The parent "shal/ cause the child to be instruc--ted in-subjects
commonly'and usually taught inthe public schools"

private, parochial
0 "otherwise -Ithan in

.

schools] comparably
instructed"

Illinois
Ch.122, S26-1

.Yes 'private, parochial,
having a.curriculum
corresponding to the
public school curri-
'culum

no provision

Indiana

110

Yes "s(Jme other school
taught in the English
language and open to
inspection by State--
attendance of *--61

The parefit musi snd a Chi
to_public school "nnless

--the child_ is being pro-.
vided with instrultion
equivalent to that
-given,in the public
schpol".
S20-8.1-3-34

IoWa
- §299.;,_

Yes "In lieu of such attendance such child-may
attend upon equivalent instruction by a certi-
fied teacher elsewhere".

Kansas .

S72,-1111
yes private, denomina-

tional or.parochial,
if teacher is certi-
'fied and competent,

. no provision

Kentucky
S159.010

louisiana
517:221

Yes
"regular
public
day .

school"

private or parochial
day School approved,'
by-state'board of
education
§159.030

no provision

Yes private day school, ir
regularly asS.igned

-
classes.

no provision
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State and
citation2

:

I'yrimarvl Learning Arrangements
,711.idh;Meet.the Atendance letliairements.of the Ocimpillsciy Attendance Statutes\
\

Public.
,Non.-*Public Sdhool. .Non-School

Maine
Tit. 20 .§911

'Yes
.

private school equiva-.
lent tothe pubkic
school instruction

.
.

equivalent, instruction_
approved by the--
ComMiasioner :

,

MarylanA
. Art. 771 S92

-, ...

.

Yes ,
.

eegular and thorough instruction elseWhere
.in the studies usually taught in public schools

..

Massachuaetts
Ch..76, §1

. :''.

Yes
..

.. ..,

.

0 1some otherday school'
.approyed by the sqhool
comMittee,.as thorOugh
and efficient .aa. the
public schools-

. - ..

instruction-"otherwise"
.im a manner approved. in.
advance by the superin,-.
,tendent or the school

.

committee

Michigan
,5340..731. L:
_040.732' '

-

Yes
.

.

.

private, parochial arid
denominational and'
comparable tor

.

h

school instruCtion

noc,proVision%
.

.

.

.
.

,

Minnesota
S120.10

Yes
:-

.

private with teahing
'in English by Oerti-.
fied.teachers.

no provision,

.

. ,.
Miasouri
§167.031.

,

.

,.,.

,

Yes
'7some
.day
school"

.

private, parochial or:
parish -

. .
'

.

regUlar daily, home in-
atruction during.the
usual school 'hours atr ,----
least:!!stab-Stah-tTally"'
equivalehtto the *pub-
lic school instruction.

,

Montana
§75-6303
S75-6304

,
.

.

,

Yes
t.

, .

.

iprivate'nstitution
'in the subjects re-
quired to be taught in,
the public schools

-
.

.

sUpervised correspon-
,dence study or super-. ,

vised home'study under
Lthe,tranSportation,

provisions.1§757008fc),
(d) and-§75-7019(5))..

..

Nebr2.z1-..a

579-,J1
. .

. Yes private, denomina- noproviaIon
tional, Or p&rochial
day school

.,,.

.

3



State and
Citation2

-349-
' 1

;

Primary. Learning ArrangementS
Which Meet the Attendance Requirementsof the Compulsory At'tendance Statutes

Public
School Non-Public School , 'Non-:School

_

Nevada
092.040

YeS some other school
. hoMe instiuction whichwhich some written evi- some-wri.tten evidencedence shows is provid-, shows is equivalent toing insuction

that app,:oved by thevalent° to that
approved-St-Ae,board of educa-by ,the state board of tionS392.070.educationS.392.070

New Hampshire
S15.3:1

Yes approved private ,

school
Ao provision'

New Jersey.
S1M:38-25

, Yes
ii

day school which gives instruction "elsewhere L.instructiDn cquivalent thanat school", and.vto that provided in equivalent to thatpublic Schoolt . given in public schools'*

New Mexico
S77-10-2'

Yes
0

private,sgnoor in
approfted cou es

"New ,,YoTk

Educ. 'S3204 (1)
and (2) (e),
§3205 (1)

'Yes

no provision

"elSewbere" if instruction\is
pdblic school instruction.

equivalent to the

North Carolina
.

S115-166.
Yes "atten6 school" where

teachers and curricula
approved by State Boar
of Education*

no proyFsion'

North Dakota
,§15-34.170r,
S15-34.1-03

Yes parnchial or private
sChr,21 approved by ,

County Superintendent
of ,c..!hcbls.

no provision

Ohio
0321:04

ay Oklahoma
Tit.. 70,

,S1a7105

"aschool whici conforms.to the
minimum standards prescribed by
the.state board of ecuication"

. Yes
"some-public, private or other

356

home inst:ruotior by aT
,person "qu'alified to
each the. branches iii
which instruction is
required"

"other means of educa-
*tion...for the full term ci
trict sdhoOls are in sessi(

s



State and
Citation2

,-350 -

Primary1 Learning Arrangements
Which Meet:the Attendanoe loquiterlientsof the tOmpulsory Attendance Statutes

Pub lit
School Non-Public School Non-School

r:regon
339..010

.

-YeS
.

. .

private or parochial
, schobl teaching'sub-
jects usUally'taught
in public sghobls.
§399.03.0

.

instruCtjOn by a patent
Or private ttacher,in:
.the courses uSually .

taught inthe public
schOols. §399.030

.... _ .

PerinSylvania .

Tit..24,
§11-1327 "dayschool"meeting.stand-

ards prescribed by the-State
Board of.Edudation

.-

.

instructiOn by .a pro-.
perly'qualified

.

apprOvedprivate. tutor
.

Puerto Rico
T4,.t. 18,
580

yes

..,

,,
.

:qiiivate "other schools
'of recognirerl stand7-.
i.ng." " .

no provision
.

.

Rhode Island
316-19,-1

. ,

Yes private school equiva-
lent to 'the public
SChools..§16719-2

. .

.

.

.

approved private*instguc
tion equivalent to that
required in.the public
schools. §16-19-2

.

,

'South Carolina
§217757

.

Yes approved private,
parochial or denomi7
natibnal

."other,programs approved
by the State Board of
Education" "as tubstan- i
tially equivalent" to
:the instruction giVen
in public schools. (see i

§21-757.3)

South Dakota
§1327-1

.

,

.

-Yes,

.

"non-public elementary
school"

,

.

o.a child may be "ther.-
wise inttructed by a
cOmpetent person" in1

the courses taught in
the publiC.schools.
§13-27-3

.

Tennetsee,
§49-1708

Yes
.

private day school .no provision

Texas
Educ. §21.032

Yes private or parochial
which teaches a good
citizenship,course.
§21.033.

no provision

.357
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Stateand
Citation2

. -351-

Primary Learning Arrangements
Which Meet the Attendance Requirements
of the Compulsory Attendance S/tatutes

Public
School. Non-PUblic School Non1School

Utah
553-24-1

Yes /regularly establish d
private ,

homc instruction in the
brancheis prescribed by
law

---,---
..--

Vermont .

Tit. 16, 51121

.

Yes .

A child need not ttend public school if s/he.
is "otherwise bei g furnished with equivalenteducation"

Ci -

.

Virginia
§22-275.1

Ye

.

1

.

private, denomi#ational
or parochial '

home instruction by qual
fied tutor or teacher ap.
proved by division super.
tendent

Washington
S28A.27.010

I

Yes
/

approved private and/0
parochial

no provision

,

West Virginia
518-8-1

,

yes
/

.1

approved private,
parochial orJother

i

instruction in home or .,
other approved piece by
approved person.

-1

Wisconsin

g11815

;

;

i

Yes

1

Iprivate "instruction elsewhere '

than at school", which
is substantially equi-
valentto public or
private school instruc-
tion

.;Wyoming
Educ. S21.1-48

es: private
.

no provision

358



APPENDIX C

STATUTORY.EXEMPTIONS FROM COMPULSORY ATTENDANCE
IN ADDITION:TO THE PRIVATE SCHOOL EXEMPTION

.FOR THE FIFTY STATES', THE DISTRICT OF COLUMBIA
AND PUERTO RICCY
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TRUANCY OFFENSES .AND ENFORCEMENT PROV;ISIONS
IN THE FIFTY STATES , THE DISTRICT OF COLUMBI

AND PUERTO RICO
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,

. OFFENSES DEF Intl) .
PNOVISIUN'siON

. OP AIIINDaNCC aLQUIRIHINth

STATE

PARENT'

FAILURC TO
. CAUSE
TO ATTEND

OTHER TRUANT'

Alabama Yes

T-57.2 $302
NO

Alaska Yes
ia4.30.020

No , No

OTHER,

PROVIDES FOR
ATTENDANCE OW

TRUANT OFFICER'

0

ALI.ON5 ARREST'
,OF TRUANTS
WITHOUT A
WARRANT

REQUIRES NOTIC
TO PARZNTS' 10
COMPIif BEFORE

COMPLAINT
IS tiLED

No

0
Yes. No

T.52 144 f .52 $312
can be taken inns

Stody w/o warrant

yes

514,30.050
No

Kist have warrant

514.30.050.

ArimOna
Yes

515-323
zNo

Yes

S15-324

Yes

T521311
Mist be written

'No provIsi0D ; :

Ye;
S15-325(p)(2)

Nu provision

MIS Yes
580-1508

No lb
All Cases of non-
attendance - not
fault of parent as
attested in writing

$80-1512

Yes
go-Isll Yes

In person cells.
writing

$110-101
California . Yes.

$12454
Yes - Any pupil sub- Yes.- Habitual tru.
ject to compulsory ant - Any studentf)
full time'education. reported.as truant
abie.t without valid 3 or more times
excuse more than $ 512403
days or tardy in ex-
cess of 30 minutes
on each of more than
3 days.in 1.school
_year. (12401-

Yes

5123.5.1
Yes

$12405

Colorado
Neglect or refu-
sal to obey court
order to attend

S1.23-20-8
No

ho.provision

Yes
$123.20-5(S)
written

ON,

II

Conneeticu: fes
S10-185 .

No Yes

510-184

Del Yes
T.14 £702

No No

,No Yes
S10-199

Yes habitual
t:uasts can be
arrested...Any
child can be
stopped,and if
truant, taken to
schmol. 810-200

No

No
but superinten-
dent if schoois
is authorized to
enforce statute
114,52711

a
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IIHO IS
.

LIABLE 1011

NOktmATIENDANCE
- PARENT ,
AND/OB
CHILD

a

LIA$1LITIES-AND 'CONSEQUENCES

rent; unless:eat
lishis that child
yond firentil.ton-

trot Or that pareit
had no ,knowledge of
bsence. 52 403,

.

sos.
.

3Ci

TS 2.311
Not..more than $100

Both

$14.30.010
. Criminal

514.30.020
Not lesS ttan $50
or more then $200
aid costs of prose-
cution

S14.

90 days at hardr
2O4We

3020
Until fine 4 patd
or serVe one day fo
each $2.00

30.020

PENALTIES - CHILD'

DECLARED'
'DELINQUENT

Yes - if habituill

truant and parent
tuts filed statemOnt
of lacIeof control

,$304' 4.

CAN BE
INSTITUTIONALIZED

SPECIAL fLALENgur
WITHIN

SCHOOL.SYSTEM

Tors
113,1361

Truant ochools
T52,5173

4

No
"Child ler need-oaT

superiision" \'

7.10.290-
47.10.010

4

Yes o .

7.10.080(j) - Butnotcindruv:itutm
tor delin:411°,:-., chil-
dren'9oth'

'1515-321
18-201

k_ Cosh'.

$6304502,.-
:1512

Criminal
525-323'

Not less than $5 or
-more thin $300

26at less than'l or
more than 90 days

: or both

.$15323

"An incorrigible
child"
58-201(12)

$8-247:2)
JEktpt. of torr,..o,,

or
private institution

Criminal
stio-lsop

Not more than-$10
for each offense
each day 1 of-

- fense
. 51508

Yes - if parent at-\,
tests in writing
that fault is child's
0-1512
S-204 .

Yes

580-1512
545-n1 o

IMMON/

Criminal Not more than $25S12101 $12454
first

Both
)5123-20-5,
123-20-9

Both
B10-184

Not
Criminal.

:Criminal
-520-18S

Not more thin 5 days
offensb

Not less than S25
'or sore than 3250

Or
sUbsequent

52

No

.

Not less than S or
more than 25 days

both '-
offenses

.Noe for-more
than $S for eaeh
offense
El.week absence
..l.offeace) .

510-485 ,s

45.4

For contempt if
parent does not
omply with cour
ordef to cause
child to- atatend.
123-20-9(5)

, 3

No

No. is a ward of the
court 5601

.

Yes
5123-20-9(6)(b)

S22-8-1(2)

/en
$17-53(a)

.Yes''
g 5730727

Cannot be committed
to youth authority

Yes
522-8-11

YO:t
517-68

Yes
opportunity
schools

;6500. et seq.

No

No

:

, Both

627Q2 Criminal
1.14 52709

Not leps titan. $5
oaMore than $25

Not lesathan,
$25 or. more-thIn
$59.

In default'of:
-aymeit. --not
Ate thoi,2 dys

offense",

Not Marathon 5
aays

,Yes
No

unless no spe-.
cial school

:

available and
child is fiiiiad,io
be. delinquent

i27i1r
.

1.14 52711 Yes
.

,Special schools
.TAA 5203 v....

.1.14 52711.

.0 .



. 'OFFENSES DEFINE
PAUWI$IONS FOR LNE040.1r.:41

. .OF ATTENDANCE RLQUIROWNT%

STATE

Diatriet of
COluabta ..

FARERT
CHILD

PAILURE.TO
CAUSE

TO AaEND
OTHER UANT OTHER.

yRomes FOR
ATTENDANCE OR

TRUANT OFFICER

ALLONS,ARREST REQUIRES 5011.
OF TRUANrS

10 PARENTS T,
WITHOUT A COMPLY liEFORI
MARRANX

. COMPLAINT
IS FIL50

Ra -207
Failure to
keep child lo
school yawl.-
tatty
131-207

Unlawful absence
Absence of child
between,7 A 16
fer any reason
otnet than those
defined by the
Board of Educa,
tion as valid.

531-204

' Yes
131-212

Florida

Geoisie
.

Yes
5212.19(6)(a)

Yes
132-2,104

No

No,

Ho Yes
32.17

Yes

S32-2110

No No

Yes
5298-12

NO' No 'No - but Depart
ment_of Educe-
tion'iS autho-,
rited to enfoic
statute.
g298-1;

No Yes
put attendance of IS 5.232.17(c
iicor authorised written
o .f1nd" truant
hild and returg

such child to
Intent or princi-
oat. f 232.17(d)
r

.

No.r. .

532-2115

01.

Idaho. yes'
533-207

Knowinsly allow
ins child to
become in
habitual truant
33-207.

Ho YV,
Habitual t.aet-1
Any pupil' who hat
repeatedly vio-
lated attendance
resulatioas, or
whose parents
have refused to
provide instruc-
tion as provided
in 33-202533-206.

No - but Board
of Trustees is
authorized to
enforce statute,
1533-205,6

No Yet
1513-205,6

Illinois Y
5122.-2

Inducing absence/
6122-16-11

0

372

No

.

Yea
5122-3%113

No Yes
8122-26-7
written

A



onto 1

'LIABLE FOR
BON-ATTENDANCE

PARENT
AND/OR
CHILD

:

LIA51L1T1bS AND CONSEQUENCES..,
PENALTIES - PARENT°

PENALTIES CHILD

.
CRIMINAL

OR
° NOT CRIMINAL

PINE IMPRISONMENT
DECLARED

'DELINQUENT
SonIAL PLACLAW40;

WITHIN
SCHOOL SYSTLM

Both
$13,-.201

$10 ior'each S dayi

both

r 1 offense)

207

No,' is a i"chil
000d of

superirision".
516-2320

Yes But not in
facility for .

delinquent,chil-
dremr 0672820

Both
S232.19(6)

Not sore than
$500 . or

(2nd degr

$775.083

Not more than
60 days,

e misdelocanor)

5775.082

No -"intorrigiblo
arid a venom to

. tha schtol"

Yes - if adjUdi-
rated in need of
suporvision nore
than once.

09.u

Both
132-2104..2115

, Criminal
532-9914

Not sore than
$100 or

Not more than .

30 days

both

9914

parent
298-9,12

- Criminal
S298-12

2 months

Roth
P3-202,206 les

S16-1814
Ss:soots if dclin

quent r

Roth o

01126-14

'34-121

Crimilal
11122-26-10

Not more than
$500 or 30 days

Net more thah
, Po

."iiner in need r
:of supervision"

§100S-8-3 /337-702-3S1005-9-1



4.

OFFENSES D4FINCU
-PROVISIONS tuR ENPURCLMLNI
OF ATTENDANCE REQUIREMENTS

STATE

PARENT.

FAILURE TO
CAUSE

TO ATTEND
OTHER TRUANT OTHER

PROVIDES FOR
ATTENDANCE OR

TRUANT'OFFICER

ALLOWS ARREST
OF TRUANTS'
7WITHOUT.A
WARRANT

REQUIRES NOTICt
TO PARENFS TO
COMPLY BEFORE

COMPLAINT
IS.FILED

Indiana Yes

420.8,1-3-33 No No Yes

420-8.1-34
Yes

By phone If pos.
sails - by mail
in any cello.
4628.5334,3337
(20.8.1-3.28
20-8.1-3.23)

Iowa Yes No Any child b#299.6 7 4 16, in proper
physical 4 ',Antal
condition who
fails to attend
school regularly
without roasonabl
excuse. 4299.8

No Yes
S299.10

Yes
S299.11

No

Kansas Yes Contributing to
truancy
438830

A child who beini
by law'required
to attend school
habitually ab-
sents hiaself or
herself there-
from. 438-802

Yes
472-1113

No No

Kentucky

Louisiana. Yss
417:221

Any child absent Habitual truant-
without valid any child repor-
excuse for more ted k truant more
than 3 days or than 3 times
tardy for more 3159.130
tban 3 days

6139.150

Yes
4159.180

No Yes
3259.180
written

Inducing absnne
417.221.1

No A child shall be
considered habi-
tually absent
when the condi-

i

ion continues to
xist after all
easonable efforts
y the principal
eve failed to
orrect the condi

tion317:233

Yes
417:2213.9

No ies
617:233

Written or in per-
son

ine Yes

7.20 4911
1

Habitual truancy
Habitual and wil
ful absence from
school without
sufficient excus
or failure to at
tend without ex-
cuse for S day
sessions in any
e met. .period.

T.20 $914

rt.

374

Yek.

T.20 5913 I.20 5913
No



LIABILITIES AND CONSLQUENCES

MHO IS
LIABLE FOR

NON-ATTENDANCE
, PARENT

AND/OR
CHILD

,

PENALTIES - PARENT ,
,

PENALTIES - CHILD
. ,

CRIMINAL
DR

NOT CRIMINAL

.

FINE IMPRISONMENT
,

DECLARED
DELINQUENT

,

CAN BE
INSTITUTIONALIZE

.

.

.

SPECIAL PLACZfe
WITH1%

SCHOOL SYST1M
s

Parent -
unless not a
party to the
violation

520-8.1-3-33

Criminal

120-8.1-3-17

,
. .

.

1

Not more than
isob o

or
r

s0-aa-,1-37

Not more than-
6 mOnthS

both
.

.

.

Yes

520.8.1-1-310
Nostritil

talent"

lel
5520-8.1-3-31,

i

31-5-7-15

.

.

.

.: No

.

Both'
.M299.1,8

A

Criminal
3299.11

7

,

Not less then $5
or more than $20
for each offense

5299.6 .

.

No

.

a

No
5232.2

.

No

.

.

Yes
Truant' schools

299.9

Both.
572-1141

0
.

L._.

Criminal
538-830 $1,000

Not more than
cr
or

538

.

%
Notmyre than $1 j
ifirst offense)
Not more than $20-
(subsequent
offenseS)

3159.990

1 yilar

both

:36

...

.

No '

-

.

.

e

No ,
,

,

No
"habitual

truancy"
1208.020 .

.

Yes - but
training

not in
,state
school or state.

I

industrial schooll
5$8-826

.

les.
5208.200

.

.

: ' No

,

,

.

Yes
truant
schOols

5159.190

.

Both
15159.010,18176

.990

.

Criminal
5159.99.

.

.

.

.f,

-

Both
Ya7;221,233

, .

.

.

Criminair
517:221

.

.

. Not more than SltNot
for-each. --

offense - or
or

1 day's absence
.517

more than 10
davs'for each
offense

.both

1 offense
221 ,

No - is a "child
in need of
supervision"

.

513:1569

.

.

.

Sr'

Yes
513:1580.
same as'
delinquent
child

,

.
.

No

,

.

---±

Both
20 5911

.

-.Criminal
. 20 5911

.
-

,
.

Not More than
1$25 om_--30--days

!

,-
for each

20

Not mere-tkii

. .

offense .

5911
.

: ,f
%'

.

No
"juvenile offen-

der"
15 52552

. Yes
,.15 52611

-

No



STA.TE

r---

PARENT

'OPPENSES(DEFINED
PaUVISIUNS!VON 1441,,MIAM1NA
OF ATTENDANCE REQUIREMLNIS

CHILD

PA/LURE TO
CAME

TO ATTEND
014ER TRUANT OTHER

PROVIDES FOR

c
ATTENDANCE OR
TRUANT OFFICER

ALLOWS ARREST
OF TRUANTS
WITHOUT A
WARRANT

REQUIRES NOT1C,
TO PARENTS TO
-COMPLY BEFORE

COMPLAINT
IS FILED

Maryland Yes
, 77 $92(b)

Inducing
absence

77 $92(c)

No Absence without
lawful excuse or
irregular in
attendance

77994

MAISSeelluSetee Yes
74051

Inducing
'absence
76 94

MiFhigas Yes
3 40.740,

No

Yes
77 No

AIM

Yes
, 76 /19

Ho
Truants can be
"apprehended,"
and tuken to
school

7e-S20

No

NO;

110
Zeta

040.742
written

Minnesoba . ..Yes
6127.20

Inducing No
absence
6127.20

,

Yes-
1.120.14

Yes'
6120,14

Yes
120.14

Mississippi -

MrsSouri

9 31 9. 5

Yes
$167,061.

No No No

:17R

Yea
(171

Yes
9167.071 Yes

S167.061
written



,LIABILITIES AND CONSEQUELI:v.S

Ai WHO IS
EIABLE FOR

NON-ATTENDANCE
PARENT
AND/OR
CHILD

_CRIMINAL
-OR

NOT CR1M;NAL

PENALTIES - PARENT

PINE

PENALTIES - CHILD

1
DECLARED
DELINQUENT

CAN BE
INSTITUTIONALIZED

. Both
77 592

Criminal
77 $92(b),.

Nut BOYS than
&SO for each
.offeuse

77f,V1

No- is a "child
in need of
supervision"
CJ 13-801

SPECIAL PLACE4
WITHIN

'SCHOOL SYSTE

No - unless also Yes
found to be txuant
telinquent

CJ 53-831 77 59

Both
76 551 4 2

Criminal
76 52

Not .more than*
S2J0

76 %,

Ns No -\is "chi14
in neWof
services"

119

Yet - but not to
facility main-
tcined for delin
quanta

219 539

\

No

. Both Criminal
55340.740

V

Not;less than $S ,'Not les:. than
or moiO then - 2, or more.than
.$50 or days

or

34 740,

Both
*8120.0.12,15

No
.juvenils disor-

1

fierily person"
5340.746

\les Yea
1.712A14

7
Ungradsd scn041

Same as fur delin ...f540.746
quent child '

Criminal Not More than Not w:rre than Yea Yes
k27.20 SSD op :1 days 628(,515 4260.185.

5127/20 .

0

4

Yet\
Ungraded school

5120.15

Both
55167.031 091

Criminal
5167.061

Not lest than $S Not° less than
or sore than 2 or more than
$25 or 10 days

or both
5167 061

377

.8211.031
Np Yes

.Truant schooli-7
S167.091



opiumes.mmo re0111%IoNN von LNI.uncLmiN1
OP RTILNDANCE REQUIULMLN1S

iTATE

PARENT CHILD

FAILURE TO
CAUSE

ID ATTEND

4

OTHER TRUAX'S *OTHER

PROVIDES POR
ATTENDANCE OR

TRUANT OFFICER

ALLOWS ARREST
OF TRUANTS
WITHOUT A
WARRANT

REQUIRES NOTICE
TO PARENTS TO

.

mint BEFORE
COMPLAINT
18 FILED .-

/

Montana Tel
6754314

No , .No
Yes

B75.6305 W71-o0e
. Yes
67S-6307
written

Nebraska Yes
1179-216

No _No No Yes
679.210

No- but atten-
dance officer is
vested with "po-
lipepowte and
must do iskery-
thing in his
power to.compel
truant to attend
some.school.

079-210,211

Yes
109-211'
written

4vada Yes
6392.210

' Abetting.
, t cnowy

6392.220

A....), child absent

Iron school with
out valid excuse
acceptable to
teacher or 'irin-
cipal.

5392.130

Habitual truant.
any child deemee
a truant 3 or
more times with-in a school
year.

3392.140

Yes
6392.130

Yes
9392.160

Yes
A392:130

r Hampshire Yes

§193:2

NO No No Yes
,4189:34

Yes
9189:36

Jersey Yen
618A:38-31

No Repeated absence
Eros school by
child between 6
and 16.

618A:38-27

No, Yes
R1BA:38-32

Yes
618A138-29

Yes
9I8A:38-29

written

Mexico
' 677-10-7

No No .

e

No

3-7 8
.1Y

Yes
677.10-7

No Yes
B77-10-7,
wcitten



LIAW1LITIES AND CONSEQUENCES

WHO IS
LIABLE POR

NON-ATTENDANCE
PARENT
AND/It
CHILD

PENALTIES - PARENT

CRININAC
OR

NOT CRIMINAL
FINE JMPR1SOHNENT

Both
6175.6303,

f% 6306
675-6307

Not less than
$10 or More
than $20 mr

.

$100 bond with
sureties

Both
9579-201,211

Criminal
679-216

!

.575

'PENALTIES - CHILD.

DECLARED
DELINQUENT

CAN BE
INSTITUTIONALIZE

SPECIAL PLACE%
WITHIN

SCHOOL SYSTL,'

Not less than 10
or more thin 30
days for failure
to pay fine or
post bond

307

No,

-Isla "child in
need of super-
vision".

610-1203
0

Yes
But not in a .

detentkon facili
ty.

110.4222(d)' .

No

Not 'els than $5
or more than
$100

or

179

Not more than
90 days,

oth

216

BOiC
6392.044

Both
4191:172

Criminal
6392.210

Not more than
$500 or

or

3193.

,No

"Violation"
6193.7'

Not more thaR
$100 or
1651:2(iv)',1

No
"in need of spe-
cial supervision"

643-201(5)

Yes
But not to Dept.
of Correctional
Services

543-210.01.

. Yes
Special
schools
579-212

Not wore than-
6 onths

both

150

No
562.040

Yes
same as if a
delinquent
162.200

No

Not more than 3
months

6625:8
OA SerM

651:. 2(iv)

Yes

5169:2 aly
Yes

stite industrial
sdhOol

.6193:.17

No.

Both
Wd8A:38-25,

-27-

Criminal
518A:38-31

Not more than
$5-first offense
Not ore than
$25 each subse-
quent offense
618A:38-31

No
. 52A:4-43
is a "child in
need of super-
viaidn"

Yes '
But not to faci,
lity for delin-
quent children
f2A:i-62

No

Both Criminat
177-10-7

Not more than
$100 or

or

640A-

Not more th'an
6 months

both:-

29-A

379

. NO
isa "child in
'need of super-' T
vision"

613-14..3
.

Yes
But not to faCi-
liti-for delin-
quent children
613-14-31

No

o



STATE

OFFENSES DEFINED

PARENT CHILD

FAILURE TO
CAUSE

TO ATTFNO

0

Ism Tors Yes
Art 6S, 53233

--24RUA4T OTHER.
1

.

PROWISIOnS,POR LNtIABELSMN!
OF-ATTENDANCE 1111D111111En1S

PROVIDES FOR
ATTENDANCE OR

TRUANT OFFICER

--77t
ALLOWS AnAits
OF TRUANTS
WITHOUT A*
WARRANT-

361

gEflums NOTICE
TO PARENTS TO
COMPLY BEFORE
COMPLAINT
IS FILED

No 'No School Delin!
quont - a child
who is irregular
in ettendance_or
habitually' tru-
ant.

Art.6S $3214(1)

53213

0

Yis

0213(2)(0
*Yes

53213

orth
arolins

Yes
SIIS.169

No No No Yes
Sl1S-168

No

0

, Yes
S115-168
writtin

Irth
Auits .

Yes
S15,34.1-05 ,

'No No No Yes
S15-34.1-04

lo No

io Yes
83321.38

No No No Yes
' SS3321.14,1S

No
Can be "token
into custody"
and returned to
school.

93321.17

Yes'
53321.19
written

lehoos YOS

70 510-105

No No °No
yes

70 510-101
Yes ,

70 510-106
written

Yes
11339.95J

No , Irregular Atten-
dance E 8 unex-
cused half-day
absences in any
4 weell,period
during which
school iS la
session.

3339.065.

Yes
SS32.040.505

No Yes
3339.080
written -

380.



LIABILITIES AND CONSLQUIACCS

' WHO IS
LIABLE PCR

.

IIONATTENDOCE
PARENT .t
AND/OR
CHILD'

- Both
Act 65

J.
S5213

PENALTIES - PARENT
. pthALT1Es - oup

CRIMINAL
. OR PINE .,

NOT CRIMINAL

Criminal
S3233

IMPRISOHMENT

., .

DECLARED
. CAM OE

DEWNQUENT INSTITUTIONALIZE

Noi Sore than
$10 or

(first

Not more than
$50 or

Or

53123

10 days

offinse)

30 days

both

No Yes,
is "persogin Bur mot! to'faci-
need of super- lity for dal5n-
vision" quents
Ait 7, .5 712 (b)

. $5454,756

SPECIAL PLACEHEfir
WITH1H

SCHOOL SYSTEM,

..Tes

parental
schools
53214

Both
0115-166,
7A-278

Criminal
,

Not mora,than
SSD 0 or

or
5115-

Not more than
SO.days

both
.

169

No No
"undisciplined 67A-286(4)

child"'
SA-278

, No

Both
B1.5.34.1-01

Criminal
515.34.1-05

Not more than
$100-1st offense
Not more than
4200-subsequent
offenses

515.34.1-OS

No -' No Yes .; except not
"unruly .in state train-
child" ins or industri-

527-20-01,. al school
927-20-32

'Both
i3321.03

Criminal
193321.38.99

Not less thi'n For failure to No No$5 or more than pay fine - not is an "unruly unless other$20 Y less than 10 or child" forms ofiehab-
more than 30 52151.022 ilitatio provedays futile:

S2151.35453321- 9

Both
70 S10-105

,

! Criminal
70510405R

a

tfo

Not more than Not Aare than k0 HO . ,.Yes450 o 'dayi 10 51101 10 51116'
o both "child in need- sane as for .

of supervision" dalinquent
70 10-1058 (aegis piJ alties as bar

parent's offence)

Parent
339.010,020

' Criminal
S339.990

Not more than Not more than
$100 or 30 days ,

or oth

381*

No -

5419.476(1)(b)
No No



OFFENSES DEFINED 14041310NN.Voli
OF- ATTENDANCE RuQUInuciuls

PARENT , CHILO

FAILURE TO
CAUSE

rl ATTEND
OTHER TRUANT OTHER.

PROVIDES FOR
ATTENDANCE cm

TRUANT OFFICER

ALLOWS.ARREST
'OF TRUANTS'
WITHOUT
WARRANT

t

REQUIRES ?mute'
TO PARENTS ro
COMPLY BEFORE

COMPLAINT
. IS FILED

Pennsylvinia Yes
24 413-1333

No No Unlawful absence-
absence 3 days
or their equiv../
lent without
lawful excuse
24 50-1.354

yes
24 513-1341

Yes
24 613-1341

Yes
24 413-1341

Puerto Rico' Yes0

T18 980(g)

.

No 414-o!
No . But pro-
vides ihat sta-
tute be enforced
by muriicipat
authorities.
T.18 580(0

No No

thode,Island Yes
4.16-19-.1

a

No Habitual truant-
every child re-
quired to attend
school who wil-
fully and habi-
tually absents
himself there-
from.

516-19-6

Yes
416-19-3

No
'No

South
Carolina'

10*

Yo.sw

421-757.1 '

No
tea

421-761
. No

. .

Yes .

521-766

bouth .

falcate
Yes .

413-27-11.

a

446

Interfering
with attendanee

413-27-18,,

No Child in "Seed of
supervision -
any child of com
pulsory :school
age who habitu-
ally absents
himself without

excuse..
26-8-9

Mnilessee Yes
449-173S

No Habitual
absentee -. Any
child -who
.habltually.and
unli4fully
absents himself
from school.

549=1726

yes
849-1711

a
,k.

,

Yes
449-1718
written

c(82.



WHO IS
.

LIABLE POR
ION-ATTENDANCE

. PARENT
AND/OR
CHILD

LIAiILITIES AND CONSEQUE&CES

PENALTIES . PARENT
PENALTIES . CMILD

CR1A1NAL
OR

NOT CRIMINAL
FINE, IMITSONNENT

DECLAREO
DELINQOENT

CAN BE -

INSTITUTIONALIZED

SPECIAL PLACEMb
WITHIN-

. SCHOOL.SYSTEW

CrIminel

24 513-1333.

Parent .

P.18 580

Not more than
$2 offehse
Not"more than $S
each subsequent
offense C costs.

24 513

In default of
payment - not'
more than S. days

-1333

No
11 150-10

is a "deprived
chiTd" '

. .

4 Nee
But no( to faci-
lities' for
delinquent
Children

11 160-321

truant at-hills.
24 5S-SO

16,580(1) '

. .
1st offense - ,

public reprimand
knd offense -
not more than $S
3rd offense:-
not 'more than 4J

.18 560/10

I

No No
T34 52002

No
T 34 $2010'

.. No

ioth
116-19-1

Criminal
1516-19..1

I

Not mori 'than
$20
516-19-1

No. NO
is a "wayWard

child"
SII6-19-E,
1A-1-$

Yes
to a training
school.
514-1-36

No

doth
IL-757,

-757.5
-757.6

i Criminal
921-757.1

Not kore thin
$50 Or

' 9 21-

.

Not more-than
30 days

757.1

'

Ye, - if truant
without
parenls knov-
led:e or con-

.tent.

921-757.6

No .

515-1095.20
Unless also
'delinquent

No

Both
013-27-1,
26-6-9

Criminal
§13727-11.

Both
046-1708,

1726

.Crimlnal
919-1,723

Not less than Not more than
$10 or more than 30 days

or

(first offense)._ ,

Mot 16,4 than Nov-lob:4o th1111
$25 or more then 30 days
$100 or

.Csubiequent offenses)
' or both 416-27-11

Not less than $2 No
or more than $10
(first offense)
Not less thiin IS :

or more than $20
(subsequent
offenses)
949:1735

-

No
"chird in need
of supervi,iOn"

626-6-$

No
"disorderly
pizenlIe person"

649-1727

2

Yes
S268,40.1 -

.But not.to fstel-
lity foi delin-
quent, children

N6

No

Yes
truancy school .

649.91727



2.e

OFFENSE:5'0E121HW

11111011.11,..

,

1-.00. 1 .1 iv... 1.111 1 NOM!(I h. tI.NI.ANI:1
111.9111141 1 .

STATE

PARENT' CHIA,

FAILURE TO
CAUSE

TO ATTEND
OTHER TRUANT OTHER

,PROVIDES.FOR
ATTENDANCE OR

TRUANT OFFICER

ALLOWS AkREST
OF TRUANTS
WITHOUT A.
WARRANT

'-37,-....

IrL5 .nTICE.

1.1, 0! iitL .

Is FILED
7,exas Yes No No No

Yes
No921.036' must have

warrant
or
.prAmlisaicstof

peimmt

Yes
94.25
written

Utah Yes
953-24-3

No ,
Incorrigible
child - any
child between
R. and IF who
r doCfance of.
pareat: or
toacher.is
habitually :ru-
ant.
bS3-25-1

Yes.
651-24-2 No

VOroont Yes
T16. 9.127 No No Yes

T16 S1125
.No

Nut children of
school agt may
he stopped: and
if truant, re-
tu.rned to school.

T16 $1128

Virginia Yes
5622-27S.6.7

Inducing
absence

S22-275.19

No 0
. Tes
§2Z.275.16

No .

1.0.,`,

Yes
7.16 51127 -

written

, !
Yes

422.275.1O.

ashingtOn Yes
928A.27.100

Ho No JHabitual truant- , Yesone who absents
S2011.27.040

himself frequent
ly from the
school ho is. re-'
quired to attend.,

6/RA27,.0721

5236$.070

'at

rginia
yes

big-R-2

e

Inducing
absence

918-R-7

No
No

-384

yes
Yes.

S18-8-4
o

No

Yes
S18-8-1
written



LIABILITIES ANDCONSLQULACES.

WHO IS
LIABLE FOR

40N-ATIENDANCE
PARENT
AND/OR
CHILD.

PENALTIES - PARENT
.

-

PENALTIES -pip
.

°

CRIMINAL.
OR

NOT CRIMINAL
FINE ..

:

.

IMPRISOkNENT
DECLARED

OELINQUENT

4'
CAN BE

INSTITUTIONALIZE!

SPLCIAL PLACE%%4A

SCHOOL. SYSTE
o

%rent - unless
move, inability
'.41 compel'ehild
A 'attend

54.25(b)
.t

.

Criminil
- §4.25

.

Not less.than $5
or more than $25
(first offense)
Not less than $1
or more than.$50
(second offense)
Not less than $2
or more than $.100
each subsequent
offense

415.25 .
,..-

No

.

No
in need of super-
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OFFENSES DEFINED PROVISIONS FOR ENFORCEMENT
OF ATTENDANCE REQUIREMENTS

---

17.

.TATE

.
, PARENT CH..ILD

PROVIDES FOR
ATTENDANCE OR

TRUANT OFFICER

ALLOWS-ARNOW
OF. TRUANTS
WITHOUT A
WARRANT

REQUIRES NOTICE
TO PARENTS TO
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IS F/LED

,. _ :.

FAILURE TO
CAUSE
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OTHER TRUANT

....-. _ .--

OTHER
...... ---.
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.

.
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the Board of
Trustees by par-
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Habitual truant-
any child with
S or sore unex-
cused absences
in 'any 1 school

year:121.1-47(b)
3

Yes
S21.1-490.5

.

.

.

.

o.,
.

Yes
$21.1-50
written

,
.

.

.
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LIABILITIES iND CONSEQUENCES

WHO IS
LIABLE FOR

NON-ATTENDANCE
PARENT
AND/OR
CHILD

'PENALTIES - PARENT

CRtHiNAL
. OR

WOT CRIMINAL
FINE IMPRISONMENT

'PENALTIES' - CHILD.

DECLARED CAN BE PLACEMEN
WITHINDELXNQUENT INSTITUTIONALIZED

SCHOOL SYSTEM
_

Both
810.77

Criminll
S40.711(7)(b)

NoX less than $5 Not more than
or more than 3 months
$50 or

Or Oth

( 04077(3)

No.
.

is a."chi,ld in
need of super-
visiOn"

54842
_

a. o

.Yes
148.345

!No

Both
521.1-48

Criminal
821.1-51

Not less thsn $S Not' more than
or more-than 10 days
$25 'o

or both
821. -51

No
is a "child in
need oE super-
'vision"

.

S14:115-2

Yes
S14.11S-30

sacs is for
delinquent .

child

Not'



APPENDIX E

CHILb LABOR LAWS AND OTHER 'STATUTORY PROVISIONS
CONCERNING EMPLOYMENT OF CHILDREN

OF COMPULSORY SCHOOL.AGE

47
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NOTES TO' CHILD LABOR *CHART
.

APPENDIX E

1. Except where otherwise noted, tbj.s chart only specifies,:phild labor
standards contained in the state statutes: Several states have ad-
ministrati?e regulations'concerning child labor that should be con-
sulted for additional Ojiild labor requirements.

2. Some age limits notea in Column (1), "Minimum Age...," extend he-
yond the compulsory school attendance'age.

.

3. The minimum age provisions for hazardout and prohibited Occupations
are not listed on this chart for every state.

'A feW.states; have minimum.age provisions for street trades, i.e. 'oc-
cupations such AS newspaper and magazine sales andshoeshining:. The
minimum age for street tradet is lower than,that for other ocdupa-
tioris and.nightwork restrictions are often fess stringent.: School
attendance is not waived for street trades. Most states either ex-
cludestreet trades from coverage of the child.labor laws or do.not
specifically mention them; -Regulationt, if any, are established by
municipal ordinance.

4, ,Requirementt for issuance of.a permit:

a) Proof of Age. -\As proof of age-most states accept, in order of
Preference:. i) a birth certificate; ii) a baptismal certificate or
a Bible record of birth; iii) other documents, for example, a pass-
porti immigration certificate, or,life inpirance policy in effect for ?
over one year;'iv) a physician's statement.approximating the physical
age of the child and an affidavit from the child's parent that the
child is of the legal minimum age..

b) Parental Accompaniment. The parent accompanies the child when ap-
plication for a permit is made.

c) Employer's Statement. A letter from the employer containing a .

promise of employment and a description of the job. Several ttates
require information on the number of hours per day, and per week and
the starting and ending time of work.

d), School Record. In most states, a statement from the principal of
the school which the minor last attended. It contains information on
attendance and the child's general schooling record. Of primary concern

'for the issuance'Of permits for work during school hours is the child's
grade level. The attendance record is often required before an employ-
ment permit for outside school hours'is issued.

6.e) Physician's Statement. A letterfrom the school physician or an ap-
Droved physician regarding the child's general health and ability to
perform the work required for the job.

389
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CORP ILAT ION OF STATE

CONSTITt/TIONAL, PROVIS IONS
.COX6ERNING .EDLICAT tON
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Compilation of Statejaonstitutional Provisions
Conc-thihg Education

Alabama,
Art. 14, S256

It is the policy of the state of Alabama to foster azidpromote the,education,of its-citizens in-a manner and extentconsistent with its available resources, and the_ willingness-
and_ability of ,the individual student, but nothing in thisConstitution shall be construed as creating or recognizing anyright to education at public expense, nor ad limiting the
authority and duty of the legislature, in furthering br provid-ing for education, to require or_impose_conditions or'proceduresdeemed necessary to the preservation of peace and order.

The.legislature-may-by law provide.for or authorize,theestablishment.and operation of schools by such persons, agenciesor municipalities,'at such places, and upon such conditions as .._- it may prescribe, 'and for the grant or loan of public funddand t.he lease, sale or.donation of real or personal propertto or for the.benefit.of citizens of the state for educational
.;purpoSes under spch circumstances and upon such conditions aslt shall prescribe. Peal property owned by the state or any
m4nicipelity.shall not be donated ,for educational purposes except,to nonprofit charitable or eleemosynary, corporations or associa-tions organized.under'the laws of the state.

To avoid confuSion and disorder and to promdte'effectiveand economical rofJfarning for education, the legislature mayaqthorize theparenti or guardians of minors,- who desire thatsuch minors shall'attend schools provided for their own race,-to.thake election to,ihat end, such election to be effective forfitidh pviod and to such extent- as the legislature may provide.A
,Alaska

Att.. VII, S1
(."--

The legislature shall by general l&w establish and main-'eain a system of pub]4ic schools open to allchildren of the.state and may prOyide,for other public'6ducational institutions.

Arizona'
. Art77(17-111,

The 3;egislature,shalloenact sucA,, laws as shall.provide
Opbat,th.0 establishment and maintenance of a general and unifOrmp Ilc school system, which system shall includekindergarten

a.



a,

schoOls,-common schools, highschools,-normal schools, indus-trial schools.; and universities (which'sh-ail include an agri-
a school of mines, and such other technicalschoOls-as m4yibe essential, until.such time as'it 'MaY be .

deemed..adviSable'-to establish separate state institutions ofsuch charaeterY. The legislature. shall also enact ,such:lawsas shall provide lor the educatiOn:and care of the.deaf, dumb,.and blind. The University arid all other State educationalinstitutionsshall be open tip students of both sexes, and'the--instructiOn furnished shall be as ,nearlY free as possible.

PrOvision shall be made by law for the establi'shment andmaintenance of a system of. public schoolsich-shall be oPento-all the children of the.state and-be free from sectariancontrol.: The legislature shall proVide fora. system,of commonschoolg by which 'a free se/Col shall be established and maintainedin every.school.district for at least six months in each year,which school shall be open to all pupils between the ages of,six'and twenty-ohe years. (Art. XX, Ordinance, 7th.Par.)

, Arkansas
Art. 14, §1

Free school-system: -- Intelligence and.virtue being thesafeguards of liberty-and the bulwark of a free and good goVern-ment, the State shall ever maintain a general, suitable andefficient system of free public schools ghd shall.adopt all'suitable means to secure tp the people the advantages and oppor-tunities of education. .The specifid intention of this amendmentis to authorize that in addition to existing constitutional orstatutory proVisions.the General Assembly and/or public schooldistriCts may spend kublic funds for-the education of personsover=-twenty-one (21) years of age and 'under six (6) years ofage, as may be provided by law, and no other interpretation shall'be given to it. (As.amended by Amendment No. 53]

California
Art. IX, §§1, .5 ,

Ageneral'diffusion of knowledge and intelligence beingessential to the preservation of:the rights and liberties_of
.-the. people,..thelegislature shall encourage,. by suitable means.,the'promotion. of intellectual, scientific, moral: and.agricul-tural imprnvement.

:(5):The legislature shall provide for a system of common'schoolsiby which a:free school shall be kept up and supportedin.each district at least six months in every year, after thefirstyeai: in'which a'sthool' has been established..

.
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COlorado...
Art. IX,'5S2,11

The General Assembly.Shall, as Soon as practicable, pro-vide for the'establiShment an&Maintenance of a thorough and .uniform.sYstem of free public sChools throughout the state, s-. wherein all residents of the state, between the ages of Six and:21 yearsi.may.be educated gratuitously. .Qne or more publicschools Shall be..maintained in each.School diStrict within the. state., at least.three mOnths-in each year; 'any School districtfailins.to have such'school shall-not-be entitled to receive_any portion of th'e'school fund for that year.

The General Assembly may-require, by law, that every.child Of.sufficient mental and physiCal ability; shall attendthe-public. schools during the period between the:ages of Sixand.18 years, for a time equivalent to three'years, inlesseducated by other means.
.

N.

Connecticut
Art. VIII, §§l, 2

The e shall always Lib free public elementary and secondaryschools in the state., The General ASsembly shall implement thisprinciple_by appropriate legislation.

The fund, called the school.fund, shall be made.a perpetual"fund, the interest of which shall be inviolably appropriated tothe Support and encouragement of the public schools, throughoutthe state, and for the equal benefit of the people thereof.

Delaware
Art. X, Sl

0.,
The general-assembly-shall provide for the establishment. and maintenance of a general and efficient system-of free publicschools, and may require by law that every child, not physicallyor mentally disabled,,Shall attend the public schools, unlesseducated by other means.

Florida
Art. IX, S1

Adequate provision shall be made by law for a uniformsystem of free public schoolr-, and for 'the establishment, main-tenance .and operation of institutions of higher 'learning andother public education programs that the needs of the peoplemay require.
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.Arr.oall, SI

The provision Of anadequate education for the citizensshall be a Primary obligation of the state of Gebrgia, thee)cpense of which shall be. provided for by taxation.

Hawaii
ArE=7 $1

The-state 'shall provide for the.establishment, supPcTt,and control of a'statewide system Of public schools, free froMsectarian control, a state university, public libkaries, andSuch other educational institutiong as may be deemed desirable
-including physiCal facilities therefore. There shall be nosegregation in public educational institutions because of race,religion, or ancestry; nor shall public funds Ii)e appropriatedfor the support or benefit, of any sectarian o$: private instruc,.tional institution.

Idaho
Art. IX, $S1, 9

The stability of a RepUblican form of government depend-ing.mainly upon the intelligence of the people, it shall be theduty of the legislature of'Idaho to establish and maintain. a ._ general, uniform and thorough system of public, free commonschools,

comOulsory attendance at schools. -- The legislature mayrequire by law that every child shall attend the public schoolsOf the state, throughout the period between the ages pf six andeighteen years, unless-educated' by other means, as provided by .law.

Illinois'
Art. X, S1

A fundamental goal of the People of the State is the'eduCational development of,all persons to the limits of their,capacities.

The State Shall provide for an efficient system of highquality public-educational institutions and serUices4 gducationin public schools through the secondary level shall be freeThere may be such other free education as the General Assemblyprovides by law. .
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. Indiana
ArE7NTY, S1

Knowledge and learning, generally diffused throughout acommunity, being essential to the preservation of a free govern-ment: It shall be the duty of the general assembly to encourage,----
means,- moral, -intellectual, scientific, andagricultural improvement; and to provide by-laW for adgeneraland uniform system of Common School§ wherein the tuition shallbe without charge, and equally open to all.

Iowa
Art. IX, Pt. 1, S12

- The Board of Education shall provide for the education ofall the youths of the state, through a system 'Of Common Schoolsand suah schools shall be organized:and kept in each school dis-trict at least three months in eachlyear.

1Kansas
51

The legislature shall provide for intellectual, educa-tional, vocational and scientific improvement by establishing'and maintaining public schools, educational institutions andrelated activities which may be.organized and changed in such, Manner as may be provided by law:

aKentucky
S183

The Oeneral Assembly. 4hall, by appropriate legislation,provide for an efficieht system of common schools' throughoutthe state.

I

1 '

Louisiana
Art, XII, S1

The legislature shall provide-for the education of thepeople.of the state .and shall establish ahd maintain a publiceducational program.

.Maind
Art. VIII, Si

A general diffusion of the advantages of educatton beingessential to the preservation of the rights and liberties of theirr

415



-400-

people; to promote this important object the Legislatureard
authorized,- and it shall be their duty to require the severaltowns to make'suitable provision, at their own expense, for the
support and maintenance of public schools; and it shall further
be their duty to encourage and suitably endow, from time to time,
as the circumstances of the people may authorize, all academies-,'
collegds and seminaries of learning'within the state, . .

Maryland
Art. VIII, §1

The General Assembly, at its First Session'after the
adoption of this Constitution, shall by law establish through-
out-the State a thorough and efficient System of Free Public
Schools; and shali provide by taxation; or otherwise, for heir
Maintenance.

Massachusetts
§91 (Pt. 2, ch.5, §2)

Wisdom,'and knowledge, at 'well as virtue, diffused gene,
rally among the body of the people, being neceSsary- for the
preservation of their rights and liberties.; and as these depend

k on spreading the opportunities and advantages of education in
p the various parts of the country, mid among the different orders

of people it shall be the dut-y of the legislatures and magis-
trates, in all future periods of this commonwealth, to cherish
the interests of'literature and the sciences and all seminaries
Of them; especially the university at Cambridge, public schools
and graMmar schools in the towns . .

Michigan
Art. VIII, §§1,

Sec. 1. Religion, morality and- knowledge being necessary
'-to good government and the happiness of mankind, schools and
the means of education shall forever be encouraged.

Sec. 2. The legislature shall maintain and support a
system of- free public elementary and secondary schools as
defined by law. EverY school'district shall provide for'the
education of its pupils without discrimination as to religion,
creecT, race, color Or national origin . . .

Minnesota
Art. VIII, §1

The stability of a republican form of government depending

r
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1mainly upon the intelligence of the people, it.shall be the dutyof the.legislature to establish a general and uniform system ofpublic schools:

The legislature shag make such provisions, by taxationor otherwise, as, with the iiinoome.arsng from the school fund,'will secure a thorough and-efficient system of public schoolsin each township in the.State.

Mississippi
Art. VIII, §201

The'legislature may, in its discretion, provide for themaintenance and establishment of free public schools for alichildren between the ages of six (6) and twenty-one l) years,. by taxation or otherwise, and with such grades as the IJegisla-ture may prescribe,

Missouri
Art. IX, S1(a)

A general diffusion of knowledge and intelligence beingessential to the preservation of the rights and liberties of'the people, the general assembly shall establish and maintainfree public schools for the gratuitous instnaction of all per-sons in this state within.ages not in excess of twenty-one yearsas prescribed bylaw.

MOntana-
Art'. X S1

Section 1. Educational goals and :10-cties. (1) It is thegoal of the people to establish a system of education whicli willdevelop'the full 'educational potential of eacji person. Equalityof educational opportunity is guaranteed to each person of ihestate.

(2) The state recognizes the distinct and unique cultural, .heritage of.the AMerican Indianaancl is committed in its educa-tional goals to the preservation of their cultural integrity.1

(3) 'The legislature shall provide a basic systeM of freequality public elementary and sbcOndary schools. The legisla-ture may provide such othe'r educatiOnal institutions, publiclibraries, and educational pro4rams'lassit deems desirable. Itshall fund and distribute in,'an equitable manner to the schooldistricts the state's *Niare 9,f the costof the basic elementaryand secondary school system,/

(
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Nebi'aska
Art. VII, §§l,

The legislature shall provide for the free instructionA ]in the common schools of the state of,all persons between the\cages of five and twenty-one years.

\ . . . [I]t shall be the duty of the Legislature to passSuitable laws . . . to encourage schools and the means of.

instruction'.

Nevada
Art. II, S2

!Me .legislature shall provide for a uniform system ofcommon schools, by-which a school shall,be established and main-tained in each. school district at least six months in every year
. . . and the legislature Tay pass such laws as will tend to'secure a general attendance of the children in each school dis-trict upon said public schools.

New Hampshire-
Part II, Art. 83

Knowledge.and learning, .generallY diffused th"rough
communityi.being essential' to.the'preservation of a;free govern-ment; and'spreading-the opportunities' and advantages of educa7.',.,tion through the varicius parts.ofthe cOuntry, being
conduCiverto promote this end; it,shall be

. the duty of the
.lesislators and.magistrates,'in all.future periods of this '
.government,'to cherish the intellest of literature an& the-sci-ences.. and all- seminaries and..pubri6

schcolS,-toenCourage pri-'vate and public institutions,'rewardS and immunities for the
.promotiOln,of:agricUlture, .arts, scienceS, commerce,,trades,manufactures, and natural history of the country, to.co\antenanceandjinculdate the principles. of..humanity..and general .benevolence,_public and private tharityinduetry, and econOMy, honesty andpunctualitli, sincerity, sobriety, and all social affections,.and..generous.sentiments among the people . .

New Jetsey
Art. VIII, §4,

The Legislature shall provide-fOr the maintenance -andsupPort of a,thorough and efficient system of free public schoolsfor the instruction of all the children in the State between theages of five and eighteen years. 4
1
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New-Mexico N,

Art. XII, SS1, 5; Art. XXI;-S4
\\

A uniform system of free public schools\sufficient'or
the education off.and open to, all children of School age'inthe state shall be established and maintained.

. Every child of school. age and of sufficient piiysical
and mental ability shall be required to ,attend apublic or"other School. dUring such -period. and, for such time as may bepretcribed bylaw.

Provision shall be Made for_the establishment and main-tenance of a systeM of public schools which shall be-open-to'all the children of the State and free from sectarian controland said,schools Shall always be conducte51 in English-
.

stipporE o ;free common schools,- wherein all the children ofthig state may be educated.
'

tt
,

4

North Carolina
Art. I, S15; Art. IX, §$1, 2, 3

The people-have a right to the privilege of education,and it is the duty of the State to guard and maintain that-right..

Sec. 1. Religion, Morality, and knowledge being neces-:sary to good government and happiness of mankind, schools andlibraries and the means of education shall forever, be encouraged.

Sec. g. The General Assembly shall.provide by taxationand 9therwise for a general and uniform system of free publicschools which shall be maintained at least nine months in everyyear, and wheréfri equal opportunities shall be provided for-all students.

.New York
Art: XIJ 51.

e legislature shall provide.for the Maintenance and

. Sec., ,- The General Assembly shall provide that everychildof aPpropriate age and"sufficient mental and physidal
ability.shallattend the public schools, =less educated byother means.

North Dakota
Art. VII, §§147, 148

Sec. 147. A high dO.gree of intelligenc'4, patriotism,
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integrity, and morality on the part of every voter in a-governmentby the people beingjiecessary in Order to insure the continuance,
of that'. government and, the prosperity and happiness of the people,
the legislative assembly shall make provision for the establish-ment and maintenance of a 'system of public-schools which shall
be open to all children of the state of North Dakota and free
from sectarian control. This legislative requirement sh41 be
irrevocable without the consent of the United,,States and the
people of North 'Dakota.

Sec. 148. The legislative assembly shall provide for
a uniform system of free public schools throughout the 'state-

Ohio
Art. VI, §§2, 3

The General Assembly- shall' make,such provisions . . .as . . . will secure a thorough and efficient system of common
school's throu'ghou,t the state . .

Provision-shall be made by law fox the organization,
administration ahd control of the public school systet of the
state supported by public funds

Oklahoma
Art. 1, §6;-Art. XIII, §§1, 4

Provisions'shall. be made for the establishmeht.,and
.

maintenance-of a system of public schoorS,which shall-be open'
to.all the children of the State and free from sectariancon-
trdl and laid schools shall always be cohducted in English.

'The legislature shall establish and:maintain a system of
free public schools wherein all the children of the State may
be educated.

The legislature .shall provide for compulsory attendance
at:some public.or other school, unless other means of educatioh\.

.are provided., of all t4e childreh in the.State.who are soUnd ih
mind and bodybetween the ages .of eight and sixteen yeais. fOr at
least three mdhths in each year.

\

Oregon
Art: VIII, §3

The legislative ssembly Sh'all provide by law for the'
eStablishment of a-uniform and geheral system of common schdols.\
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Pennsylvania
Art. III, 514

The7General Assembly shall proVide for the maintenance'and support.of a thOrough
and.efficient SysteM of public:educa-tion to Serve the nedds.of the CoMMonwealth.

Rhode Island
Art. XII, §1

The diffusion of knowledge, as well as of virtue, amongthe people, being essential tO the preservation of their rights,and liberties, it shall be the duty of the general assembly to"promote public schools, ahd to adopt ail means which they may--
'deem necessary and proper.to secure to the people

the advaritagesand opportunities
of-education.

South Carolina
Art. 11, §3

The, General Assembly shall 'provide for
the-maintenance.... ,-

and support-of a system of.free pdblic schools open to all"children in .the State and shall establish, organize and supportsuch other public institutiohs of learning as may.be desirable.

South Dakota
Art. VIII, §1; Art. XXII

,The stability of a republican form of government dependingon, the.morality and intelligence of the people,.it shall be,theduty of'the Legislature to establish and'maintain a general and '
uniform system of public schools wherein tuition shall be withodtcharge, and equally open to all; and to adopt all suitable means
.to secure to the people the advantages and opportunities of edu-cation.

The following Article shall be irrevocable without theconsent.of the.United States and the people,of South..Dakota'by their legislative assembly:
.

. Fourth., that-provision shall be made for the eStab-lishment.and. maintenance of systemsof public schdOls, whiCh .

shall be:opehto-.all 4he children of this.state and free ftomseCtarian dontro,1.-. '
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Tennessee
Art. XI,.S12

KnOwledge?, learning, apd.virtue, being essential to the
Preservation of republican inStitutions,'.and the diffusion of theopportunities and advantages af eAucatiin throughout the differ-
ent portions of the'State, being highly conducive to the -prorrio-
tion.to this end, it shall be the duty of the General. Assembly-
in all. future periods of this Government, to.cherish 4teratureand science._ And the fund called common school fund, apd all
the lands and proceeds thereof, dividends', Stocksand otherproperty of everydescription whatever, heretofore by law ,

aporopriated-lby the General AsseMbIy of this State for the u`Se
of common schools, and all such as shall hereafter be appropri-ated by the General Assembly of this State fox the use of com-
mon schools, and all such as shall hereafter be appropriated,
shallsremain a perpetOal fund, the principal of which shall

.,.never bp diminished by Legislative appropriations; and the
interest thereof shall.be'-inviolably appropriated to the sup-.
p,9rt and epcouragement of cOmmpn schoOpls throughout the State,
and for thb--eqUal benefit of all the people thereof; and no law
shall be made authorizing.said,fund or any part thereof to be
divested to'any Other use than the sUpport and encouragement of .

common schOols.
-

Texas
.Art. VII, §1

A general diffusion of knowledge being essential to the,
..preservation of the liberties.and rights of the people, it shall,be the duty of the Legislature of the State to,establih and
make suitable provision for the support and maintenance of an
efficient system of public free schools.

Utah
Art.. X, §1

The legislature shall provide for the establishment and
maintenance of a uniform System of public schools, which shall
be open.to all children of the State, and be free from sectarian

-Control.

_Vermont
Ch. 2,-568

Laws for the encouragement of virtue and prevention of
Vice and immorality ought to be constantly kept in force, and
duly executed; eild'a competent npmber of schools olpight to be
maintained in each town unless the gerieral assembly permits
other provisions for the convenient instruction of youths.
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Vrginia
Art. "VIII, S51,

The General Assembly shall provide for a systeth of freepublic elementary and secondary schools for ali children of 4school agethroughout the Commonwealth, and sall seek to en-sure, that an educational
program of'hignIquality iS establisheaand continually maintained.

The General Assembly:shall proVide for the'compulsoryelementary.and secondary education of evewkeligible child ofapprogriate :age, Such eligibility and age7obe determined bylaw.. . .

7

Washington
Art..IX; S51, 2;'Art, XXVI. 'Par: 4

It is the paramoUnt
.duty:of.the'state tO make ample pro-.viSion.for educatiOn.within its borders without discriminationor preference, on'acCotint of race, color'Or sex

:.The'legisleture Shall provide for -a general AnA uniform'system.of Public 'schools. trhe public school system shall'-incltde.common sbhools, and such:high SchoOJS., nOrMal schools 'and techni-Cal schools as May hereafteripe established..;

. .. Provision shdll.be made for:the establishmen:t and main-tenancd of systems of 'public schools free from'sectarian controlmhich shall be open to all the children. of said'state.

West Virginia
Art4., XII, Sl, 12

s
'k

. :The legislature'shall provide, by gene.ral law-,for athorough andefficient system of.free schools..

The- legislature shall foster and entourage moral, intel-''leatual, Scientific and agricultrei'improvemen'E; itsh.11, 'whenever' 1.-t may be- practitablemake,suitable
proVision 'for.. the'blincL mute, And 'insane and 'for the organization of suchinstitutions o4k: learningas the.best interests of general edu-:.cation.in the.State may demand.

. .

.The legislature shall provide°by law for the establish-ment of district schools, which shall.be as nearly uniform as

Wisconsin
Art. 'X.

. :
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.practicable; arid sbch sdhgols shail be free and without charge..for'-tbitiori to ail children between the,ages of four and twentyyears-.

YryOming
:Art. 1, §22i.Art..VII, Sl;:Art. XXI, §28.

.The right of the.titizens ;to opport:unities for e ucat,ionshould have.practical recognition. The legislature sha suit-'ably, encourage means land agencies' calculated to' advance hesciences and liberal arts.
,

The legislature shall provide for the establishment aridMaintenance of a complete and uniform system of public instrugtion, embracing free elementary sehools.of every needed kind .'and grade, a .uaiversity With such technicalQand profedsiOnal.departMents as the public good'mav require and the beans of thestate.allow, and such other-institutions as may-be necessary.

The legislature shall make laws for the establishment and-maintenance of systems of public schools which'shall be open to'all the children of the 'Stateand free from sectarian control

Puerto Rico
Art. II, §5

S'very person has the right to an.education which .shall.bedirected to the -full development cf the human perso,ality,and'tothe strengthening of tespect fox human rights and fu damentalfreedoms.. ,There shall be'a system of free and wholl\ non-secrtarian public education, Instrbction in -the elementaky and'secondary.schools shall be free arid shall be compuls4-y in theelementary schools to the extent permitted by the faqilitiesof the state. .COmpulsory attendance ,P.t elementary public sdhoolstn the extent permitted by thefacilities of the Commonwealth,.as herein provilded, shall not be construed as-applicable to tilOsewho receive elementary education'in schools. established under ricm-

.

governmental auspites . to public propeity or public funds shall'be used for the support of schodls or"edbcational institutionsother than ihose of the state. Nothing contained in thistpro-vision shall prevent the ,state from furnishing to any child non-.educational services established by law for the protectionorwelfare of children.,
.

.
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